NEW HAMPSHIRE
STATE BUILDING CODE REVIEW BOARD
Philip Sherman
Chair
Designee of the
Commissioner of
Safety

MEMBERS

Office: 110 Smokey Bear Blvd, Concord, NH 03301
Mailing: 33 Hazen Drive, Concord, NH 03305
(603) 223-4315 Email: Bldgcodebrd@dos.nh.gov
September 9, 2022
CALL to ORDER/QUORUM
1) Roll Call and declaration of quorum

Arthur Guadano
Board of Architects

2) Good of the order – board membership status

Jeffrey Trexler, PE
Board of Engineers

3) Acceptance of minutes of meeting June 10, 2022

Beverly Kowalik, PE
Board of Engineers

LEGISLATIVE STATUS
4) SB398

Lee F. Carroll, PE
Board of Engineers

5) HB1681
Med Kopczynski
NH Municipal Association

Michael Hagan, CFM
NH Building Officials
Association

Mark Tetreault, Chief
NH Assoc. of Fire Chiefs

6) SB443
7) HB1312
(a) Study committee report
(b) Amendments

Peter Lennon, Fire Marshal,
Manchester
NH Assoc. of Fire Chiefs

Arthur Rose
Associated General Contractors

Vice-Chair
John Tuttle
NH Home Builders Assoc.

Kenneth Walsh
NH Public Utilities Commission

Tedd Evans
Mechanical Licensing Board

Roger Maynard
P•FGF•HVAC of NH

8) Fall legislative proposals
9) December deadline
OLD BUSINESS
10) Website status
11) 2018 amendment adoption schedule
12) Potential amendments regarding existing buildings, sprinklers and energy
13) 2021 code adoption
(a) IFC/IBC

James Grant
Bureau of Electrical Safety and
Licensing

Vacant
Governor’s Commission on
Disability

William Fraser
NH Electrical Contractors
Business Assoc.

(b) 2021 IRC Committee report
(c) 2021 IEBC Committee report
(d) Schedule
14) Municipal amendments
(a) Municipalities adopting later editions of the code.
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(b) Questions as to what is an amendment
15) Administrative Rule review, BCR100, BCR200
(a) Ratification process
(b) Municipal amendment process
(c) Other general updates
NEW BUSINESS
16) State agency amendments
17) Revise 155-A, 674, 153, other?
OTHER BUSINESS
18) November BCRB meeting, conflict with Veteran’s Day
NEXT MEETING
19) October 14, 2022
ATTACHMENTS
1) June 10, 2022 meeting minutes
2) HB1312 study committee report
3) Proposed changes to BCR100
4) Proposed changes to BCR200
5) State agency amendments
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Draft – MINUTES
These minutes are DRAFT minutes and are posted to comply with RSA 91-A: 2 The Board has not voted
to accept them. Changes may/may not be made prior to their adoption at the next Board meeting.

NEW HAMPSHIRE STATE BUILDING CODE REVIEW BOARD
In-person regular meeting June 10, 2022
Members Present:
Philip Sherman, P.E., Chair
Roger Maynard, P•FGF•HVAC of NH
Tedd Evans, Mechanical Licensing Board
Med Kopczynski, NH Municipal Association
Jeffrey Trexler, Board of Engineers (Structural Engineer)
Michael Soucy, NH Public Utilities Commission
Art Guadano, Board of Architects
Michael Hagan, CFM, NH Building Officials Association
Beverly Kowalik, P.E. Mechanical Engineer
John Tuttle, Vice-Chair, NH Home Builders Association
Absent:
Mark Tetreault, Fire Chief, NH Association of Fire Chiefs
Robert Wentworth (Michael Hagan Alternate), NH Building Officials Association
James Grant, Electricians Board
Peter Lennon, Fire Marshal - Manchester, NH Association of Fire Chiefs
William Fraser, NH Electrical Contractors Business Association
Lee F. Carroll, PE, NH Board of Engineers (Electrical Engineer)
Dean Sotirakopoulos (James Grant alternate), Electricians Board
Arthur Rose, Associated General Contractors of NH, Inc.
Michael Hasbrouck, (Roger Maynard Alternate) P•FGF•HVAC of NH
Also Present:
Erica Webb, Administrative Supervisor NH State Fire Marshal’s Office
Michael Grandy, Assistant Attorney General
Guests:
Jerry Tepe
Chris Skoglund
The meeting, held in-person, was called to order at 10:00am by Chair Sherman. Chair Philip
Sherman proceeded with roll call. A quorum was declared.
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The Chair opened the meeting with a motion to accept the May meeting minutes.
Motion to accept the meeting minutes from May 13, 2022; Tedd Evans
Seconded: Michael Hagan
Abstained: John Tuttle
No one opposed, Motion Carried
LEGISLATIVE STATUS
Chair Sherman gave an update on the pending legislation;
HB 1681/SB 398/SB 443 – Passed the Senate and House and presently awaiting review by a
committee which will determine if there is any conflicting RSAs etc. There is no determination
of when the bills will be able to be processed through this committee, which to be done before
the bills needs can move to the governor’s desk in order to be signed.
HB 1312 – Relative to the DES rules not being more restrictive than the International Plumbing
Code rules, as adopted by the state building code. The board discussed how this legislation
means for the Building Code Review Board and what position the Building Code Review Board
would like to take on how this relates to other government departments are able to make their
departmental requirements that could qualify as amendments to the state building code.
NEW BUSINESS
2021 Amendment Adoption Schedule: The Board discussed determining a procedure and
schedule for accepting outside amendments to the 2021 Building Code for review and public
hearings by the Building Code Review Board.
BRC Rules Update: BCR 100 and BCR 200 are very out of date. The Chair was hoping that Mike
Hagan will stand by his previous agreement to review the BCR 200 rules on the appeals
sections, then the Chair can review other rules over the summer and get it back to the board
before the September meetings in order to start the 541A process.
Municipal Amendment: The board discussed ways to address the municipal amendments
utilizing both the chairman and the soon-to-be appointed building code official from the NH
Fire Marshal’s office to screen the municipal amendments for ones that are clear so as to not
burden the entire Building Code Review Board.
IRC Committee:
John Tuttle, Mike Hagan, Med Kopczynski, Art Rose ( absent )
IRC Committee Chairman John Tuttle required a brief meeting to address two sections
(602.10.1.2 & 602.10.2.2) and vote whether or not the committee agreed with marking these as
an add. Tuttle made a motion to accept these codes as an add. Hagan seconded the motion.
No one opposed. Motion carried.
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John Tuttle will update the committee report and submit to the board for the September
meeting. Chair Sherman reminded the committee that they needed to determine which
appendices they wish to include in the NH Building Code. Committee Chair Tuttle will call an
additional meeting over the summer for the IRC committee. Date and time will be determined
at a later date.
Work Plan For Fall: The work plan for the fall sessions will include both the IRC and IEBC
committee reports. The municipal amendments are expected to require attention in the
fall/spring in preparation for January of 2023. The BCR 100 & 200 rules will be reviewed at the
board level in the fall. 2018 and 2021 Code amendments will need to be reviewed and also HB
1312. It is expected that it will take at least 6 month for the updated BCR rules to get through
the GELCAR department
Additional:
International Fire Code: The Chair expects to work on bringing the fire code and the building
code as close as they can in regards to as many requirements as possible
The next meeting is scheduled for September 9th and is expected to be held at 33 Hazen Drive,
Concord NH 03305 in the second floor conference room.

Chair Sherman adjourned the meeting at 11:40 am.
MEETING ADJOURNED
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memo
To:

Representative Tony Lekas

From:

2022 HB1312 Ad Hoc Committee

Date:

August 25, 2022

Re:

Resolution of 2022 HB1312 issues

At an HB1312 Study Committee meeting on June 15, 2022, the New Hampshire Department of
Environmental Services (NHDES) and the Building Code Review Board (BCRB) were asked to work
together to resolve issues brought up at the meeting. These issues include the minimum 1,000 gallon
grease interceptor size required by NHDES, and the potential conflict between NHDES rules and RSA
155-A:2,X.
Philip R. Trowbridge, P.E., Land Resources Management Program manager from NHDES, and Philip R.
Sherman, P.E., Chair of the Building Code Review Board formed an ad hoc committee, ultimately
consisting of Mr. Trowbridge who managed the committee administratively, Mr. Sherman,
Representative Peter Schmidt, Representative Carol McGuire, Dawn Buker and Raymond Gordon from
NHDES, Colleen Smith from DHHS, Tedd Evans and Roger Maynard from the BCRB, Mitchell Cady from
the State Fire Marshal’s Office and William McKinney, president of the New Hampshire Building
Officials Association (NHBOA) and Code Official in Nashua.
The committee met on June 27 and July 26, 2022. During the discussions, an additional technical issue
was identified related to indirect drainage from sinks, as discussed below.
This memo will set forth the factual background, a summary of the issues, and proposed action steps
resulting from the committee’s review.
Factual basis
1. The scope of the 2018 International Plumbing Code (IPC) extends to the public sewer, private
sewer, individual sewage disposal system or other point of disposal (see 2018 IPC 202 definition of
building sewer). The IPC therefore applies to systems connected both to public and private disposal
systems
2. Plumbing licensing extends to the first fitting beyond the foundation wall of the building or 5
feet of pipe from the building. (RSA 153:27 XIV)
3. NHDES grease interceptor requirements apply to any commercial facility in which food
handling and preparation occurs, that is connected to an individual sewage disposal system.
1
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(Env-Wq 1012)
4. Public sewage authorities regulate the pretreatment of waste being discharged to their systems. (RSA
485-A:5)
Summary of the issues
1. The scope of the plumbing code and the scope of NHDES regulatory authority overlap with regard to
grease interceptors.
2. The plumbing code permits either a hydromechanical (interior) or gravity type (exterior) grease
interceptor to prevent the discharge of grease to any system, while NHDES requires a gravity type
interceptor if connected to an individual sewage disposal system.
3. NHDES currently requires a minimum gravity tank size of 1,000 gallons and requires a
minimum hydraulic detention time of 36 hours (Env-Wq 1012). The plumbing code defines a
gravity grease interceptor as a plumbing appurtenance of not less than 500 gallons (2018 IPC
202). The plumbing code requires a gravity grease interceptor to have a minimum retention
time of 30-minutes based on the peak drain flow (2018 IPC 1003.3). The HB1312 study
committee requested an evaluation of whether smaller external gravity grease traps or
internal hydromechanical devices could be used for small facilities.
4. NHDES currently approves waivers to use hydromechanical systems to capture grease for some
small occupancies, and the points of approval are common to these occupancies. NHDES has the
authority to approve waivers for other reasons provided they meet the waiver criteria in Env-Wq
1001.03. The availability of waivers may not be well understood by those being regulated.
5. The plumbing code currently requires wash, rinse and sanitizing sinks to be equipped with indirect
drains. NHDES grease interceptor regulations, and DHHS food regulations, assume that only the
sanitizing sink might be used for food preparation, resulting in the technical need for an indirect
drain for this sink only. If a hydromechanical grease interceptor is installed downstream from an
indirect drain, insufficient head pressure is developed to operate the grease interceptor correctly,
and spillage can result, unless the interceptor is significantly oversized.
Action steps
Representatives of the BCRB and NHDES propose proceeding with the following steps, through the
respective code amendment and rule making processes.
1. Amend the IPC definition of the limits of the building sewer, to align with the plumbing license,
which per RSA 153:27 XIV is the first pipe fitting beyond the foundation wall of the building or 5
feet of pipe from the building.
a. This puts exterior gravity type grease interceptors, manholes, pump stations, etc.
and exterior piping that serves septic tanks, under NHDES regulation, and those that
serve municipal systems, under local jurisdiction.
b. Leave the permissive requirement for gravity interceptors and exterior sewer piping in
the plumbing code, as some municipalities may want to simply reference the plumbing
code for specifications related to connections to their systems.
2. Amend the IPC to state that in occupancies served by a NHDES approved septic system, and
2
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where a grease interceptor is required, and a hydromechanical grease interceptor is the only
grease interceptor that is provided, NHDES approval is required.
3. Amend NHDES rules to permit, in occupancies served by a NHDES approved septic system, a
hydromechanical system, per the NH Plumbing Code, instead of an external gravity grease
interceptor in cases where:
a. There is no mechanical dishwasher;
b. There is no deep fryer or grill;
c. Any fats, oils and grease on cookware are collected and disposed of as solid waste;
d. The facility is not a hard-serve ice cream stand;
e. The facility is not a bakery unless only pre-prepared dough products are used;
f.

The facility uses paper service only; and

g. The facility does not have served seating and is take-out only.
4. Provide better information to users on the NHDES waiver process.
5. Retain the NHDES minimum 1,000-gallon tank size as the default for restaurants other than those
meeting the criteria in #3 above, for the following reasons:
a. The 1,000-gallon tank size for gravity grease interceptors in New Hampshire is similar to
requirements in Maine, Vermont, Massachusetts, and Rhode Island. See Table 1 for
summaries of the regulations in all New England states.
b. A 1,000-gallon tank is needed to provide the minimum detention times for even the
smallest restaurant with dine-in seating. For a restaurant with three 4-seat tables and
one employee, the flow of kitchen waste would be 360 gallons per day (see unit flow
calculations in Env-Wq 1008.03, Table 1008-1). A 1,000-gallon tank would provide a
hydraulic detention time of 63 hours for this flow. A 500-gallon tank would provide a
hydraulic detention time of 32 hours. The 1,000-gallon tank meets the 36-hour detention
time requirement. The 500-gallon tank does not. The 1,000-gallon tank also provides a
margin of safety to account for variations in the types of food served, the strength of the
wastewater, and type of establishment. For example, a fast-food restaurant that does
most of its business by drive-through is still evaluated based on the number of physical
seats for dining in. This margin of safety provides flexibility to the restaurant regarding
their menu and service type under one state approval.
c. The 1,000-gallon tank size reduces pump out costs because fewer service calls are
needed. The cost of a service call is high. The 1,000-gallon tanks can store more grease
such that they can be pumped quarterly for most restaurants. The larger size allows for
pump outs to be on a routine schedule, which is less expensive than emergency calls.
d. The 1,000-gallon tanks are better at protecting the septic system and the groundwater.
The size of the tank reduces the chance of contamination of septage due to grease pass
through which would result in more costly septage disposal and leach field failure.
3
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6. The plumbing code Section 802.1.7 will be amended to permit either a direct or indirect drain
from washing and rinsing sinks.
7. NHDES will review the design and testing requirements for external gravity grease interceptors
cited in the NHDES rules (ASTM C1644 and C1613, IAPMO/ANZI Z1000) and the Plumbing Code
(IAPMO/ANZI Z1001) and will identify and work with BCRB to make amendments to either the
IPC or the NHDES rules to resolve any inconsistencies.
8. NHDES, NHBOA and the Mechanical Safety and Licensing Board, which regulates plumbers, will
work to educate the appropriate parties on the jurisdictional limits resulting from these
changes, including code requirements for the type of pipe entering the building.
Conclusions
We believe that the above steps will achieve the objectives of the HB1312 Study Committee. They will:
•

Eliminate the conflict between the NHDES grease interceptor rules and RSA 155-A:2,X and

•

Provide more flexibility regarding the type of grease interceptor that may be used by small food
service establishments.

Some of the changes proposed in this report will require approval by the Legislature or the Joint
Legislative Committee on Administrative Rules. The time to prepare the proposals and to obtain official
approvals will likely be 9-12 months.
Further review is necessary to determine what other New Hampshire state agency administrative rules
result in additional conflicts and consideration of the needs of all parties will be needed to determine
how best to correct the situation. BCRB will proceed to work on this issue in the coming year.

4
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Table
Table 1: Comparison of regulations regarding gravity grease interceptors in New England states

State

Min
Minimum
Grease
Hydraulic
Interceptor Detention Notes
Tank Size
Time
(gal)
(hours)

New
Hampshire
Vermont
Maine

1,000

36

1,000
750

NA
NA

Massachusetts

1,000

24

Hydraulic detention time is based on kitchen waste flow only.

Rhode Island

1,000

24

Hydraulic detention time is based on 50% of design flow for the
whole septic system.

Connecticut

NA

NA

Connecticut requires the septic tank to be increased by a
minimum of 50% if a grease interceptor cannot be installed.

Hydraulic detention time is based on kitchen waste flow only.

5
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NEW HAMPSHIRE STATE BUILDING CODE REVIEW BOARD
c/o Department of Safety
33 Hazen Drive
Concord, NH 03305
CHAPTER Bcr 100 ORGANIZATIONAL RULES
Statutory Authority: RSA 155-A:10
PART Bcr 101 PURPOSE
Bcr 101.01 Purpose. The purpose of these rules is to establish the procedures under which the
New Hampshire state building code review board shall operate and the procedures for appeals to the
board.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
PART Bcr 102 DEFINITIONS OF TERMS
Bcr 102.01 "Board" means the New Hampshire state building code review board as established in
RSA 155-A:10, I.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
Bcr 102.02 "Commissioner" means the commissioner of the New Hampshire department of safety.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
Bcr 102.03 "Department" means the New Hampshire department of safety.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
Bcr 102.04 "Person" means "person" as defined in RSA 155-A:1, V.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
Bcr 102.05 “State fire marshal” means the state fire marshal of the state of New Hampshire.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
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PART Bcr 103 DESCRIPTION
Bcr 103.01 Composition of Board.
(6)

(a) Pursuant to RSA 155-A:10, I, the board consists of the commissioner or the
commissioner's designee, as chair and 15 16 additional members, appointed by the
commissioner for a term specified by law. The chair is appointed by the commissioner after
meeting with the board.

(b) The board shall elect a vice-chair at its annual meeting.
(c)© The chair shall preside over all meetings of the board.
(d) In the absence of the chair at a meeting of the board, the vice-chair shall preside.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03; ss by #10098, eff 3-12-12
Bcr 103.02 Duties of the Board.
(6)

(a) The responsibilities of the board include:
(1) Adopting rules to update or change the state building code for codes described in RSA 155A:1, IV;
(12) Adopting rules relative to procedures of the board’s operation and appeals to the board;
(2) Meet to review and assess the application of the state building code and recommend
legislation, as the board deems necessary, to amend the requirements of the state building code
in order to provide consistency with the application of other laws, rules, or regulations, to avoid
undue economic impacts on the public by considering the cost of such amendments, and to
promote public safety and best practices.

(3) Review a newer version of a code that has been published for 2 years, and provide a
summary of all significant changes, cost estimates of these changes, and documentation of the
need for the change in any recommended legislation.
(4) Amendments to the codes are reviewed and approved by the board, then submitted annually
to the legislature for ratification by the adoption of appropriate legislation before they become
effective.
(5) Hear appeals of final decisions of any local building code board of appeals established
under RSA 674, provided that the appeal shall be based on a claim that the intent of the code
or the rules legally adopted thereunder have been incorrectly interpreted, the provisions of the
code do not fully apply, or there is an alternative construction. The board shall not have
authority to waive or grant variances to requirements of the code.
(6) Effective January 1, 2023, review and confirm municipal amendments to the state building
code, and publish such amendments upon adoption by the municipal legislative body and
documentation is submitted to the board, pursuant to RSA 155-A:10 IV;

Page 12 of 77

(73) Hearing appeals of decisions, variances or exceptions to the state fire code that have been
granted or denied by the state fire marshal pursuant to RSA 155-A:11;
(48) Hearing appeals of decisions of the state fire marshal in enforcing provisions of the state
building code, pursuant to RSA 155-A:7, 1I, and RSA 155-A:11;
(95) Hearing appeals of decisions of the electrician’s board established under RSA 319-C:4
and the board of home inspectors established under RSA 310-A:186, pursuant to RSA 155A:11-a;
(10) Hearing appeals of decisions of the board of home inspectors established under RSA 310A:186, pursuant to RSA 155-A:11-a;
(116) Hearing appeals of decisions of any local building code board of appeals established
under RSA 674647, pursuant to RSA 155-A:10, IV(c) and RSA 155-A: 11-b; and.
(57) Reviewing and assessing the application of the state building code and recommending
legislation to modify the requirements of the state building code and the state fire code; and
(6) Reviewing the National Fire Protection Association building code and its companion
manuals, and any other building codes in order to evaluate whether the state should continue
with the International Building Codes and its manuals, switch to other codes, or adopt a
combination of codes.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
New. #8003, eff 12-12-03
PART Bcr 104 REQUESTS FOR INFORMATION
Bcr 104.01 Requests for Information.
(a) All requests for information shall be directed in writing to the board at:
Administrative Secretary
State Building Code Review Board
Commissioner's Office
Department of Safety
33 Hazen Drive
Concord, NH 03305
(b) Public records, not otherwise declared confidential by law, may be inspected and copied at the
New Hampshire State Fire Marshal’s Office, 110 Smokey Bear Blvd, Concord, NH, location stated in (a)
above during regular business hours.
(c) Persons desiring copies of public records shall pay the actual cost of the copies, as provided in
RSA 91-A:4, IV.
(d) Electronic records will be provided as described in RSA 91-A:4 V.
Source. #7760, INTERIM, eff 9-14-02, EXPIRED: 3-1303
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New. #8003, eff 12-12-03
PART Bcr 105 MEETINGS, DELIBERATIONS AND DECISIONS
Bcr 105.01 Meetings.
(a) The board shall meet monthly at least six times annually and at such additional times as shall be
called for by the chairman or by vote of the board.
(b) The board shall hold an annual meeting in January of each year for the purpose of electing a
vice-chair.
Source. #8003, eff 12-12-0; ss by #10098, eff 3-12-12
Bcr 105.02 Necessary Quorum. A quorum, consisting of a majority of the current members of the
board, shall be required to meet for the purpose of discussion, receiving information, conducting a hearing,
or taking final board actions, but final board actions shall be taken only by the affirmative vote of the
majority of the board present and eligible to participate in the matter in question.
Source. #8003, eff 12-12-03
PART Bcr 106 APPOINTMENT OF SUBCOMMITTEESCOMMITTEES
Bcr 106.01 Committees.
(a) The chair may establish committees to perform The board shall delegate review,
investigatory and other functions, within its jurisdiction to committees consisting of one or more
board members when such committees are beneficial in delegations are necessary to perform
performing the board's work more efficiently.
(b) Committees shall make recommendations to the board, but shall not take final action on behalf
of the board.
(c) Committees shall not retain paid advisors or consultants unless expressly authorized to do so by
the board.
Source. #8003, eff 12-12-03

APPENDI
X
RULE

STATUTE IMPLEMENTED

Bcr 100
Bcr 103.01 & 105.01

RSA 155-a:10, RSA 541-A:16, I(a) and Chapter 8, Laws of 2002
RSA 155-A:10, RSA 541-A:16, I(a)
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SOURCES MAY BE OUT OF DATE
SECTION NUMBERS ARE NOT SHOWN AS CHANGES FROM CURRENT BCR

CHAPTER Bcr 200 PRACTICE AND PROCEDURE

Statutory Authority: RSA 155-A:11, RSA 155-A:11-a, RSA 541-A:16, I and RSA 541-A:30-a, I

Contents
PART Bcr 201 PURPOSE ................................................................................................................................ 4
Bcr 201.01 Purpose .................................................................................................................................. 4
PART Bcr 202 DEFINITIONS ......................................................................................................................... 4
PART Bcr 203 FAILURE TO COMPLY; WAIVER OF RULES .............................................................................. 6
Bcr 203.01 Failure to Comply with Rules. ................................................................................................ 7
Bcr 203.02 Waiver of Procedural Rules. .................................................................................................. 7
PART Bcr 204 TIME PERIODS ........................................................................................................................ 8
Bcr 204.01 Computation of Time. ............................................................................................................ 8
Bcr 204.02 Change in Allowed Times. ...................................................................................................... 8
Bcr 204.03 Limitations ............................................................................................................................. 9
PART Bcr 205 FILING AND SERVICE OF DOCUMENTS .................................................................................. 9
Bcr 205.01 Filing of Documents with the Board. ..................................................................................... 9
Bcr 205.02 Subscription and Veracity of Documents ............................................................................ 10
Bcr 205.03 Service of Documents .......................................................................................................... 11
Part Bcr 206 APPEALS.................................................................................................................................. 13
Bcr 206.1 Appeals ................................................................................................................................... 13
Bcr 206.02 Definitions. ........................................................................................................................... 13
Bcr 206.03 How to Appeal ..................................................................................................................... 14
Bcr 206.04 Rejection of Notice of Appeal. ............................................................................................. 15
Bcr 206.05 Commencement of the Appeal............................................................................................ 16
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Bcr 206.06 Transcripts from Licensing Board. ....................................................................................... 17
Bcr 206.07 Transcripts from local building code Board of Appeals ....................................................... 17
Bcr 206.08 Standard of Review on Appeal............................................................................................. 18
Bcr 206.09 Evidence ............................................................................................................................... 18
Bcr 206.10 Appeal Hearing Process ...................................................................................................... 18
Bcr 206.11 Appeal Decisions .................................................................................................................. 19
PART Bcr 207 PLEADINGS, APPEALS AND MOTIONS ................................................................................. 20
Bcr 207.01 Pleadings .............................................................................................................................. 20
Bcr 207.02 Motions and Objections Thereto ......................................................................................... 22
PART Bcr 208 ADJUDICATIVE PROCEEDINGS ............................................................................................. 24
Bcr 208.01 Applicability ......................................................................................................................... 24
Bcr 208.02 Commencement of Proceedings.......................................................................................... 24
Bcr 208.03 Docketing, Service of Notice, Public Notice ......................................................................... 25
Bcr 208.04 Intervention. ........................................................................................................................ 26
Bcr 208.05 Right to Counsel ................................................................................................................... 27
Bcr 208.06 Prehearing and Other Informal Conferences....................................................................... 27
Bcr 208.07 Discovery and Disclosure ..................................................................................................... 28
Bcr 208.08 Evidence ............................................................................................................................... 29
Bcr 208.09 Burden of Proof.................................................................................................................... 30
Bcr 208.10 Methods of Proceeding ....................................................................................................... 30
Bcr 208.11 Inquiry By Presiding Officer ................................................................................................. 31
Bcr 208.12 Proposed Findings of Fact and Conclusions of Law ............................................................. 31
Bcr 208.13 Ex parte Communications .................................................................................................... 32
Bcr 208.14 Decisions .............................................................................................................................. 32
PART Bcr 209 PRESIDING OFFICER ............................................................................................................. 32
Bcr 209.01 Designation .......................................................................................................................... 33
Bcr 209.02 Authority of Presiding Officer .............................................................................................. 33
Bcr 209.03 Exceptions to Interlocutory Rulings by the Presiding Officer .............................................. 34
Bcr 209.04 Proposed Decisions By Presiding Officer ............................................................................. 34
PART Bcr 210 RECONSIDERATION AND STAY............................................................................................. 35
Bcr 210.01 Motion for Reconsideration or Rehearing. .......................................................................... 36
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Bcr 210.02 Reconsideration on the Board's Own Motion. .................................................................... 37
Bcr 210.03 Stay of Board Orders. ........................................................................................................... 37
PART Bcr 211 CONSOLIDATION AND SEVERANCE ..................................................................................... 38
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PART Bcr 201 PURPOSE
Bcr 201.01 Purpose

. The purposes of these rules are to specify the process used by
the New Hampshire state building code review board for acquiring and reviewing sufficient information
to make fair and reasoned decisions on matters within their statutory jurisdiction. These rules shall be
construed to secure the just, efficient and accurate resolution of all board proceedings.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 202 DEFINITIONS OF TERMS
Bcr 202.01 "Board" means the New Hampshire state building code review board as established in
RSA 155-A:10, I.

Bcr 202.01 Definitions. Except where the context makes another meaning manifest, the following
terms shall have the meanings indicated below when used in this chapter:

4
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( ) “Adjudicative proceeding" means the procedure to be followed in contested cases, as set forth in RSA
541-A:31 through RSA 541-A:36
( ) "Board" means the New Hampshire state building code review board as established in RSA 155A:10, I.

(a) "Data" means all information other than argument, including oral or written descriptions,
reports, maps, charts, drawings, photographs, audio or video recordings, computer programs, or
computer printouts.
( ) “Declaratory Ruling” means a Board ruling as to the specific applicability of any statutory provision
or of any rule or order of the Board.
(b) “De novo” means a new hearing on all issues and a full hearing on the merits in no way
restricted by what occurred before.

(c) "File" means to place a document in the actual possession of the board.

(d) "Hearing" means “adjudicative proceeding” as defined by RSA 541-A:1, I, namely “the
procedure to be followed in contested cases, as set forth in RSA 541-A:31 through RSA 541-A:36”, and
Bcr 200.
( ) “Public Hearing” means a non-contested hearing where the opinions of the public are heard.
(e) "Investigation" means a search by the board for data concerning matters within its jurisdiction,
the result of which is other than a final determination of a person's rights, duties or privileges.
( ) “Model Code” means a building code that is developed and maintained by a standards organization
independent of the jurisdiction responsible for enacting the building code.
(f) "Motion" means any request by a party to an existing proceeding for an order or relief relating
to that proceeding.

(g) "Order" means a document issued by the board:

(1) Establishing procedures to be followed in an adjudicative or non-adjudicative
proceeding;

5
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(2) Granting or denying a petition or motion;

(3) Requiring a person to do, or to abstain from doing, some thing; or

(4) Determining a person's rights to a privilege established by RSA 155-A or the rules of
this chapter.

(h) “Party” means “party” as defined by RSA 541-A:1, XII, namely, “each person or agency named
or admitted as a party, or properly seeking and entitled as a right to be admitted as a party.” The term
“party” includes all intervenors in a proceeding, subject to any limitations established pursuant to RSA
541-A:32, III.

(i) “Petition" means any request to the board seeking an order or any other action or relief.

(j) “Presiding officer" means the board member or other individual to whom the board has
delegated authority to preside over an adjudicative or other proceeding.

(k) "Rulemaking" means the statutory procedures for the formulation of a rule set forth in RSA
541-A:3.

(l) “State fire marshal” means the state fire marshal of the State of New Hampshire, or his or her
designee.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 203 FAILURE TO COMPLY;
WAIVER OF RULES
6
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Commented [PS1]: Term is no longer used in the
document

Bcr 203.01 Failure to Comply with Rules.

(a) Failure to comply with the rules of this chapter shall result in the board:

(1) Refusing to accept or admit a noncompliant document for filing or refusing to consider a
noncompliant oral petition or motion; or

(2) Accepting or admitting, or denying or not admitting a noncompliant application, petition, motion or
exhibit on the condition that conformity with specific procedural requirements be achieved by a
specified date.

(b) When a noncompliant pleading or other tendered information is not accepted or admitted by
the board, or when conditions for the acceptance or admission of noncompliant information are not
met, the board shall make a decision on the pending matter without considering the noncompliant
information, unless the board notifies the parties that it has waived the rule in accordance with Bcr
203.02.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 203.02 Waiver of Procedural Rules.

The board, upon the
accepted motion of any interested person or upon motion of the board, shall waive any procedural
requirement or limitation imposed by this chapter upon reasonable notice to affected persons when it
appears that the proposed waiver or suspension is lawful, and would be more likely to promote the fair,
accurate and efficient resolution of issues properly pending before the board than would adherence to
particular procedural rules or requirements. A motion for waiver or suspension of a procedural rule or
order shall fully set forth the reasons for the requested relief.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 204 TIME PERIODS
Bcr 204.01 Computation of Time.

(a) Unless otherwise specified, all time periods referenced in this chapter shall be calendar days.

(b) Computation of any period of time referred to in these rules shall begin with the day after the
action which sets the time period in motion, and shall include the last day of the period so computed.

(c) If the last day of the period so computed falls on a Saturday, Sunday or state New Hampshire
legal holiday, then the time period shall be extended to include the first business day following the
Saturday, Sunday or New Hampshire state legal holiday.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 204.02 Change in Allowed Times.

Except where a time period is
fixed by statute, the board shall, upon motion or upon its own initiative, change the time provided for
the filing of any document, or reschedule the time set for any oral hearing, prehearing conference, or
other activity upon a finding that the moving party did not comply with the time period due to accident,
mistake, or misfortune, and the probable injury to the moving party outweighs any detriment likely to
be suffered by any other party. The board shall shorten the time provided for the filing of any document
or for the scheduling of any oral hearing, prehearing conference, or other activity upon a finding that to
do so would assist in resolving the matter or issue fairly and there is no likelihood of any detriment to be
suffered by any other party.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 204.03 Limitations

. A motion to change time shall be filed at least 3 state
business days before the scheduled date of the event in question.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 205 FILING AND SERVICE OF
DOCUMENTS
Bcr 205.01 Filing of Documents with the Board.
(a) A document shall be considered filed when it is actually received at the board's office at the
following address or with a confirmation return email from the board :

Administrative Secretary
State Building Code Review Board
Office of the Commissioner
Department of Safety
33 Hazen Drive
Concord NH 03305

Commented [PS2]: SFM to confirm legal mailing address.
This is my understanding from Erica previously. All locations
in BCR 100 and BCR 200.
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(b) A document, which is facially in violation of the board's rules, shall not be accepted for
filing. Such submissions shall be returned to the sender without prejudice to subsequent acceptance if
the deficiencies are corrected and the document is refiled within the applicable time period.

(c) All correspondence, filings, and other communications to the board shall be addressed to the
board's office.

(d) All petitions, motions, exhibits, memoranda or other documents filed in connection with a
request for board action shall be filed electronically, unless otherwise required by law or rule, in which
case with an original and 16 copies shall be filed.

(e) Where a paper copy is required, only Only an original copy shall be filed of transmittal letters,
requests for public information, or other routine correspondence not directed at formal board action.

(f) Where a paper record is required, failure Failure to furnish the required number of copies shall
result in the tendered document being returned as unacceptable for filing.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12; amd by #12620, eff 9-18-18

Bcr 205.02 Subscription and Veracity of Documents.
(a)

(a) All petitions, motions, and replies filed with the board shall be signed and dated by
the proponent of the document or, if the party appears by a representative, by the
representative.

(b) Unless otherwise prohibited by law or rule, electronic signatures are acceptable.

(b) The signature on a document filed with the board shall constitute a certification that:

10
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(1) The signor has read the document;

(2) The signor is authorized to file it;

(3) To the best of the signor's knowledge, information and belief, there are good grounds to support it;
and

(4) The document has not been filed for purposes of delay or harassment.

(c) A willful violation of the representations contained in (b), above, shall, to the extent consistent
with justice, and the statutes administered by the board, result in the board entering an order adverse
to the party committing the violation.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12; amd by #12620, eff 9-18-18

Bcr 205.03 Service of Documents.
(a)

(a) Applications and petitions for adjudicative or declaratory rulings shall be filed with
the board.

(b) Filings related to amending the building code are exempt from BCR 205.03

(b) All objections, motions, replies, exhibits, memoranda, or other documents filed in connection
with a request for board action under paragraph (a) shall be served by the proponent upon the board,
pursuant to Bcr 204.02(b), and all other parties to the proceeding by:
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(1) Depositing a copy of the document in the United States mail, first class postage prepaid, addressed
to the last address given to the board by the party being served, no later than the day the document is
filed with the board; or

(2) Delivering a copy of the document in hand on or before the date it is filed with the board. Or

(3) By electronic transmission if agreed to between the parties.

(c) Notices, orders, decisions or other documents issued by the board in connection with a request
for board actions under paragraph (a) shall be served by the board upon all parties to the proceeding by
either:

(1) Depositing a copy of the document, first class postage prepaid, in the United States mail, addressed
to the last address given to the board by the party being served; or

(2) Delivering a copy of the document in hand to the party.
Or

(3) By electronic transmission if agreed to between the parties.

(d) When a party has appeared by a representative, delivery of a document to the party’s
representative at the address stated on the appearance filed by the representative shall constitute
delivery to the party.

(e) Except for exhibits distributed at a prehearing conference or hearing, every document filed
with the board, and required to be served upon the parties to an adjudicative proceeding, shall be
accompanied by a certificate of service, signed by the person making service, attesting to the method
and date of service, and the persons served.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Part Bcr 206 APPEALS.
Bcr 206.1 Appeals
(a) The rules in this part shall apply to appeals of variances or exceptions to the state fire code,
Saf-C 6000, that have been granted or denied by the state fire marshal pursuant to and RSA 155-A:11
and appeals of a decision of the state fire marshal in enforcing provisions of the state building code
pursuant to RSA 155-A:7, I, and RSA 155-A:11 appeals to the board from a final decision of the
electricians’ board, established under RSA 319-C:4, appeals to the board from a final decision of the
board of home inspectors, established under RSA 310-A:186, or appeals to the board from a final
decision of any local building code board of appeals established under RSA 647.

(c)

All appeals shall be in writing and filed at the board’s office.

(d) Notwithstanding Bcr ??? 207.01, unless otherwise specifically stated in this part, the general

procedures of the board’s hearing process shall apply to appeals.

(e) All appeals shall be a de novo hearing.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12; and by #12620, eff 9-18-18

Bcr 206.02 Definitions. For the purpose of this part, the following terms shall be
defined as follows:
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(a) “Evidence” means all information, other than oral argument, submitted and considered by the
board as part of the appeal record.

(b) “Licensing board” means the electricians’ board, established under RSA 319-C:4, or the board
of home inspectors, established under RSA 310-A:186.
(c) “Board of appeals” means a local building code board of appeals established under RSA 674.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12; and by #12620, eff 9-18-18

Bcr 206.03 How to Appeal.
(a) To initiate an appeal, the aggrieved party from the hearing below shall file with the board a
notice of appeal. The notice of appeal shall be signed by the aggrieved party or his or her lawyer or
representative and shall be filed within 30 days of the date of the final decision or order by the licensing
board.

(b) The notice of appeal shall contain the following:

(1) The name and address of the appellant;

(2) The name and address of the appellant’s lawyer or representative, if applicable;

(3) If applicable, the name/s and address/es of the complainant, and other parties if applicable, at the
proceeding below;

(4) The grounds for the appeal, including:

1. A detailed explanation of the appellant’s objections to the decision; and
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2. Description of errors in the decision;

(5) Any background facts that relate to the appeal; and

(6) A description of the relief requested.

(c) The aggrieved party shall file with the notice of appeal a copy of the decision that is being
appealed.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.04 Rejection of Notice of Appeal.
(a) Unless the pertinent rule has been waived pursuant to Bcr 203.02, the board shall reject a
notice of appeal if:

(1) The notice of appeal is untimely; or

(2) The notice does not substantially conform with Bcr ??? 215.03.

(b) The board shall reject a notice of appeal if:

(1) The appellant does not have standing; or

(2) The board does not have jurisdiction over the subject matter of the appeal.
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(1) Fails to state a cause of action;

(2) Alleges a cause of action that is so untimely filed that it imperils or prejudices another party’s
defense or position; or

(3) Is filed by an appellant who refuses to respond to requests for further information or to otherwise
cooperate with any board investigation or hearing.

(c) If the board rejects a notice of appeal, it shall inform the appellant in writing setting forth the
reasons for its action.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.05 Commencement of the Appeal.
(a) Within 10 days of receipt of a notice of appeal, the board shall commence the appeal by issuing
an order of notice to all parties to the proceeding appealed from by first class mail, postage prepaid.

(b) The notice shall:

(1) Identify the parties to the proceeding;

(2) Briefly summarize the subject matter and identify the issues to be resolved;

(3) Specify the statutory authority for the proposed action;
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(4) Identify any applicable board rules;

(5) Specify the date by which, and place where, appearances shall be filed;

(6) Specify the date, which shall be no earlier than 14 days from the date of the notice or prehearing
conference, time and place of the first day of oral argument, if any, which may be limited to procedural
matters;

(7) Specify the date and address for the submission of written materials;

(8) Specify that each party has the right to have an attorney present to represent the party at the
party’s expense; and

(9) Specify that each party has the right to have the agency provide a certified shorthand court reporter
at the party’s expense and that any such request shall be submitted in writing at least 10 days prior to
the hearing.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.06 Transcripts from Licensing Board.

The licensing
board shall supply the board a certified copy of the record and a transcribed copy of the testimony at
the licensing board’s expense at least 5 days prior to any scheduled hearing or within the timeframe as
directed by the board.

Bcr 206.07 Transcripts from local building code
Board of Appeals. The appellant shall supply the board a certified copy of the record and a
transcribed copy of the testimony at the board of appeal’s expense at least 5 days prior to any
scheduled hearing or within the timeframe as directed by the board.
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Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.08 Standard of Review on Appeal.
(a) On appeal, the appellant shall have the burden of proving, by a clear preponderance of the
evidence, that the decision was:

(1) Not supported by substantial evidence on the record;

(2) Arbitrary and capricious;

(3) An abuse of the regulatory discretion; or

(4) Otherwise unlawful.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.09 Evidence

. Review shall be based on the record below. The board
shall not receive or consider any additional evidence, except for newly discovered evidence and such
evidence as the board deems necessary for it to rule on the merits of the appeal.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.10 Appeal Hearing Process.
(a) The appeal hearing shall begin with an opening statement by the presiding officer of the board,
which shall describe the issues raised on appeal, the applicable standard of review, and the procedures
to be followed at the hearing.

18
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(b) The appellant, or his or her representative, shall then offer any oral argument in support of the
appeal.

(c) The appellee, or his or her representative, shall appear at the appeal hearing and may present
oral argument in support of its decision.

(d) Members of the board may question the parties at any time during the oral argument. The
board shall, as necessary, extend the time limitation imposed in (e) to accommodate extensive
questioning by the board.

(e) Oral arguments shall be limited to 15 minutes unless a party has requested at least 2 weeks in
advance for additional time. Additional time shall be granted if the matter is complex enough to merit it.

(f) At the conclusion of the oral arguments, the hearing shall be adjourned.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 206.11 Appeal Decisions.
(a) All decisions rendered by the board shall be made on the basis of the record before the board.

(b) Board members who hear an appeal, and who are not recused for good cause, shall not
abstain from deciding the appeal.

(c) The board may affirm or reverse the decision of the licensing board, or remand the case back
to the licensing board or board of appeals for action consistent with the board’s decision.

(d) The board shall set forth its decision in writing, with findings of fact and conclusions of law.
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Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

PART Bcr 207 PLEADINGS, APPEALS
AND MOTIONS
Bcr 207.01 Pleadings.
(a) The only pleadings permitted shall be petitions and replies to petitions.

(b) A petitioner shall include the following on his or her petition:

(1) The name and address of the petitioner;

(2) The name and address of the petitioner's representative, if any;

(3) A concise statement of the facts which warrant the relief requested from the board;

(4) The description of the action which the petitioner wishes the board to take;

(5) A citation to any statutes, rules, orders, or other authority which entitles the petitioner to the relief
requested; and

(6) The signature and date required by Bcr 205.02(a).

20
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 206.02 Appeals of Decisions of the State Fire Marshal.

(a) Appeals of variances or exceptions to the state fire code, Saf-C 6000, that have been granted or
denied by the state fire marshal pursuant to and RSA 155-A:11 and appeals of a decision of the state fire
marshal in enforcing provisions of the state building code pursuant to RSA 155-A:7, I, and RSA 155-A:11
shall be in writing and filed at the board’s office. All appeals shall be a de novo hearing.

(b) An appellant shall include the following on his or her appeal:

(1) The name and address of the appellant;

(2) The name and address of the appellant’s representative, if any;

(3) A concise statement of the facts which warrant the relief requested from the board;

(4) The description of the action which the appellant wishes the board to take;

(5) A citation to any statutes, rules, orders, or other authority which entitles the appellant to the relief
requested; and

(6) The signature and date required by Bcr 205.02(a).

(c) An appeal shall be dismissed upon a determination that it:

(1) Fails to state a cause of action;
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(2) Alleges a cause of action that is so untimely filed that it imperils or prejudices another party’s
defense or position; or

(3) Is filed by an appellant who refuses to respond to requests for further information or to otherwise
cooperate with any board investigation or hearing.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 207.02 Motions and Objections Thereto.
(a) Motions and objections shall be in writing unless made in response to a matter asserted for the
first time at a hearing or on the basis of information which was not received in time to prepare a written
motion.

(b) The moving party shall state, clearly and concisely, the following in his or her motion:

(1) The purpose of the motion;

(2) The relief sought by the motion;

(3) The statutes, rules, orders, or other authority authorizing the relief sought by the motion;

(4) The facts claimed to constitute grounds for the relief requested by the motion; and

(5) The signature and date required in Bcr 205.02(a).
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(c) A party objecting to a motion shall state, clearly and concisely, the following in his or her
objection:

(1) The defense of the party filing the objections;

(2) The action which the party filing the objection wishes the board to take on the motion;

(3) The statutes, rules, orders, or other authority relied upon in defense of the motion;

(4) Any facts which are additional to or different from the facts stated in the motion; and

(5) The signature and date required by Bcr 205.02(a).

(d) A party filing an objection to a motion shall specifically admit or deny each fact contained in
the motion. Failure to deny a fact contained in a motion shall constitute the admission of that fact for
the purposes of the motion. In the event a party filing an objection to a motion lacks sufficient
information to either admit or deny a fact contained in the motion, the party shall so state, specifically
identifying such fact.

(e) Motions shall be decided upon the writings submitted. Repetitious motions shall not be
submitted.

(f) Objections to motions shall be filed within 10 days after the filing of the motion. Failure to
object to a motion within the time allowed shall constitute a waiver of objection to the motion.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12; amd by #12620, eff 9-18-18
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PART Bcr 208 ADJUDICATIVE
PROCEEDINGS
Bcr 207.01208.01 Applicability.
(a) This part shall govern all adjudicative proceedings conducted by the board.except:

(1) Rulemaking proceedings; and

(2) Nonadjudicative investigations.

Source. #8044, eff 2-17-04; ss by #8213, eff 11-22-04

Bcr 208.02 Commencement of Proceedings.
(a) The board shall commence an adjudicative proceeding by issuing a notice to the parties at least
15 days before the first scheduled hearing date or first prehearing conference.

(b) The notice commencing an adjudicative proceeding shall:

(1) Identify the parties to the proceeding as of the date of the order;

(2) Briefly summarize the subject matter of the proceeding, and identify the issues to be resolved;

(3) A statement of the legal authority under which the hearing is to be held;
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(4) A reference to the particular sections of the statutes and rules involved;

(5) Specify the date by which, and the address where, appearances or motions by representatives shall
be filed;

(6) Specify the date, time, and location of an initial prehearing conference or dates for an oral hearing;

(7) Identify the presiding officer for the proceeding, if other than the chair of the board;

(8) A statement that each party has the right to have an attorney present to represent the party at the
party's expense; and

(9) Contain such other information or attachments as are warranted by the circumstances of the case
including, but not limited to, orders consolidating or severing issues in the proceeding with other
proceedings, and orders directing the production or exchange of documents.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.03 Docketing, Service of Notice, Public Notice.
(a) The board shall assign each adjudicative proceeding a docket number, and serve the hearing
notice upon all parties to the proceeding by first class mail.

(b) All subsequent notices, decisions, and orders issued by the board, including any amendments
to the hearing notice, shall be served upon the parties, by first class mail.
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(c) Orders, notices, and decisions of the board, and motions, memoranda, exhibits, and other
documents and data submitted to the board in a docketed case shall be kept in a docket file and made
available for public inspection in the board's office.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.04 Intervention.

(a) A petitioner shall state with particularity in his or her petition for intervention the following:

(1) The petitioner's interest in the subject matter of the hearing;

(2) The petitioner's position with respect to the subject matter of the hearing;

(3) Why the interests of the parties and the orderly and prompt conduct of the proceeding would not
be impaired; and

(4) Any other reasons why the petitioner should be permitted to intervene.

(b) Petitions for intervention shall be granted anytime during the proceeding if the petitioner has
a substantial interest in the proceeding, granting the petition is in the interest of justice, and if granting
intervention will not unduly delay the board's proceeding.

(c) Once granted leave to intervene, an intervenor shall take the proceeding as he or she finds it
and no portion of the proceeding shall be repeated because of the fact of intervention.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.05 Right to Counsel.
(a) Parties and witnesses in an adjudicative proceeding may be represented by counsel, but an
attorney appearing on behalf of a party shall first file a letter announcing the fact of representation at
the earliest date practical.

(b) Requests for appointment of counsel shall not be entertained, and the board shall have no
responsibility for the legal expenses of any licensee, applicant, intervenor or witness.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.06 Prehearing and Other Informal
Conferences.
(a) At any time following the commencement of an adjudicative proceeding, the presiding officer,
upon motion, or upon his or her own initiative, shall request the parties to attend one or more
prehearing conferences when such a conference would aid in the disposition of the proceeding. Parties
deciding not to attend these conferences do so at their peril.

(b) Matters which can be addressed at a prehearing conference shall include:

(1) The distribution of exhibits and written testimony, if any, to the parties;

(2) Opportunities and procedures for simplification of the issues;
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(3) Possible amendments to the pleadings;

(4) Opportunities and procedures for settlement;

(5) Possible admissions of fact and authentication of documents to avoid unnecessary proof;

(6) Possible limitations on the number of witnesses, and possible limitations on the scheduling of
witnesses;

(7) Possible changes to the standard procedures which would otherwise govern the proceeding; and

(8) Other matters which might contribute to the orderly, prompt, and fair resolution of the proceeding.

(c) The board shall cause all prehearing conferences to be recorded excluding settlement
discussions. Matters decided at a prehearing conference shall be reflected in an appropriate order.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.07 Discovery and Disclosure.
(a) The board shall provide for the disclosure of any investigative report or other unprivileged
information in the possession of the board, which is reasonably related to the subject matter of the
proceeding.

(b) Parties shall attempt to agree among themselves concerning the mutual exchange of relevant
information. If these efforts prove unsuccessful, a party wishing to initiate discovery against another
party, shall, by motion, seek leave to do so and shall identify the exact type of discovery requested.
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(c) Discovery shall be permitted against a party when:

(1) The parties cannot adequately address specific relevant factual issues at the time fixed for the
presentation of evidence and addressing these issues at a subsequent time would place the requesting
party at a material disadvantage;

(2) The requested method of discovery is reasonable and the requested discovery would not cause
material unfairness; and

(3) The request for discovery is not made for the sole purpose of delaying the proceedings.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.08 Evidence.
(a) Proceedings shall not be conducted under the rules of evidence, but the evidentiary privileges
recognized by the law of New Hampshire shall apply to proceedings under this chapter.

(b) All data which will reasonably assist the board to arrive at the truth shall be admissible, but
data which is irrelevant, immaterial, unduly repetitious, or cumulative, shall be excluded.

(c) Oral testimony shall be allowed unless the board, upon a finding that written evidence would
be more efficient and would not result in material prejudice, orders that some or all of the evidence be
submitted in written form.

(d) If the board officially notices a fact, it shall so state, and permit any party, upon timely request,
the opportunity to show the contrary.

(e) Witnesses appearing before the board shall testify under oath or affirmation.
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(f) The board shall cause an audiotape or stenographic record to be made of hearings and
prehearing conferences. This record shall be transcribed upon the request of a party who pays the
estimated cost of transcription in advance. However, if the board elects to transcribe some or all of the
record for its own use, the transcribed portions shall be included in the public docket file.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; #ss by 10161, eff 713-12

Bcr 208.09 Burden of Proof.
(a) The party asserting the affirmative of a proposition shall have the burden of proving the truth
of that proposition by a preponderance of the evidence.

(b) Without limiting the generality of paragraph (a), above, all moving parties and all petitioners
shall have the burden of persuading the board that their motion or petition should be granted.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.10 Methods of Proceeding.
(a) Where facts material to the subject matter of the proceeding are in dispute, and personal
observation of witnesses or the immediate opportunity for cross-examination of witnesses is necessary
or desirable, the proceeding shall, to that extent, consist of a trial-type evidentiary hearing with the
subsequent
submission of memoranda.

(b) Oral motions and any oral objection to such motions shall be recorded in full in the record of
the hearing. If the presiding officer finds that the motion requires additional information in order to be
fully and fairly considered, the presiding officer shall direct the moving party to submit the motion in
writing, with supporting information.
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(c) The foregoing paragraphs shall not limit the board's authority to structure individual
proceedings in a manner suitable to their particular subject matter and recognized due process
requirements, or to require the submission of additional data at any time with the consent of the
parties.

(d) The presiding officer shall schedule supplemental argument or hearing, or re-argument, at any
time prior to the issuance of a final order in a proceeding.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12; amd by #12620, eff 9-18-18

Bcr 208.11 Inquiry By Presiding Officer.
(a) The presiding officer shall make such inquiry of witnesses or counsel, as he or she believes
necessary to develop a complete record for decision.

(b) Other board members participating in the proceeding shall also ask such questions and make
such inquiries, subject to recognition by the presiding officer.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.12 Proposed Findings of Fact and Conclusions of
Law. The presiding officer shall accept any proposed findings of fact and conclusions of law and shall
direct any party to submit proposed findings of fact and conclusions of law pursuant to RSA 541-A:35 if
the presiding officer believes proposed findings or conclusions would be helpful to the board in deciding
the case. Pursuant to RSA 541-A:35, if, in accordance with this section, a party has submitted proposed
findings of fact, the board’s decision shall include a ruling upon each proposed finding.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.13 Ex parte Communications

. Once an adjudicative
proceeding has been commenced, no party shall communicate with any participating board member or
the presiding officer concerning the merits of the case except upon notice to all parties and in
accordance with the rules of this chapter. Nor shall any party cause another person to make such
communications or otherwise engage in conduct prohibited by RSA 541-A:36.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 208.14 Decisions.
(a) A board member shall not participate in making a decision unless he or she personally heard
the testimony in the case, unless the matter’s disposition does not depend on the credibility of any
witness and the record provides a reasonable basis for evaluating the testimony.

(b) A proposal for decision shall become a final decision upon its approval by the board.

(c) The board shall keep a decision on file in its records for at least 5 years following the date of
the final decision or the date of the decision on any appeal, unless the director of the division of records
management and archives of the department of state sets a different retention period pursuant to rules
adopted under RSA 5:40.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 209 PRESIDING OFFICER
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Bcr 209.01 Designation.
(a) Adjudicative proceedings commenced by the board shall be conducted by a presiding officer.

(b) The board's chairperson shall serve as presiding officer or shall designate another board
member to so serve.

(c) The presiding officer in an adjudicative proceeding shall be subject to replacement upon order
of the board at any time, and without notice or hearing.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 209.02 Authority of Presiding Officer.
(a) The presiding officer shall possess all authority with respect to the procedural aspects of
adjudicative proceedings, including, but not limited to, the power to administer oaths and affirmations,
direct the course of the proceeding, and decide scheduling, discovery and other procedural issues.

(b) Except as provided by Bcr 208.04, the presiding officer shall receive no testimony or argument
on the merits of the case unless a quorum of the board, including the presiding officer, is present.

(c) Except in proceedings conducted pursuant to Bcr 208.04, the presiding officer shall, consistent
with the fair and orderly conduct of the proceeding, permit board members who are present during any
stage of an adjudicative proceeding to make inquiries of the witnesses, as provided in Bcr 207.11.

(d) Except as provided by Bcr 208.04, the presiding officer shall not accept final offers of
settlement or impose consent decrees. When a settlement has been proposed in writing, the presiding
officer shall refer it to the board for decision.
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(e) The presiding officer shall not decide motions or enter orders which finally resolve any specific
issue or issues which the board has designated for hearing. Unless otherwise ordered by the board,
potentially dispositive motions shall be referred to the board if the presiding officer believes that they
have sufficient merit to warrant prompt consideration.

(f) If the presiding officer believes that a default or similar final order should enter against a party,
the presiding officer shall issue a written recommendation to the board, with service on the parties and
intervenors, and the board shall take appropriate action after allowing the parties and intervenors 10
days to file objections thereto.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 209.03 Exceptions to Interlocutory Rulings by the
Presiding Officer.
(a) There shall be no interlocutory appeal to the board of procedural or discovery orders made by
the presiding officer.

(b) Objections to adverse rulings by a presiding officer shall be brought to the attention of the
board by including such objections in any exceptions taken to a proposed decision under Bcr
207.04. When a proposed decision is not issued, such objections shall be presented to the board as a
motion or as part of a closing memorandum submitted within 10 days from the close of the hearing or
such further period as the presiding officer shall allow.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 209.04 Proposed Decisions By Presiding Officer.
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(a) When so ordered by the board, evidence shall be received solely by a presiding officer who
shall be charged with preparing a written proposed decision with recommendations for the final
disposition of the case and any pending motions. Such proposed decision shall be served upon the
parties, intervenors, and the board.

(b) Exceptions and supporting memoranda of law directed to the full board shall be filed within 30
days from the date the proposed decision was served. Replies to exceptions and supporting
memoranda shall be filed within 15 days from the date on the document being replied to.

(c) If a party or intervenor wishes to present oral argument to the board the party or intervenor
shall file a separate motion for oral argument within the time allowed for filing exceptions or replies to
exceptions.

(d) If no exceptions to a proposed decision are filed, the board shall, within 10 days following the
deadline for filing exceptions, issue an order announcing that the proposed decision shall be reviewed
by the board on its own motion, or issue an order stating that the proposed decision shall automatically
become the final decision of the board on the 41st day following the date it was served upon the
parties.

(e) When the board has directed a presiding officer to receive evidence and enter a proposed
decision, there shall be no communications between the presiding officer and the board members
concerning the merits of the case, and the board members shall not participate in the questioning of
witnesses at the hearing, as would otherwise be permitted by Bcr 207.12.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 210 RECONSIDERATION AND
STAY

35

Page 49 of 77

Bcr 210.01 Motion for Reconsideration or Rehearing.

(a) Final adjudicative orders of the board, and orders denying petitions for declaratory rulings or
rulemaking, shall take effect on the date it is served upon the parties, intervenors or petitioners
pursuant to Bcr 204.04(c).

(b) Motions for reconsideration or rehearing shall be filed within 30 days after service of a final
adjudicative order. The board shall make no distinction between the terms "reconsideration" and
"rehearing."

(c) A motion for reconsideration shall:

(1) Include any memorandum of law the movant wishes to submit;

(2) Identify each error of fact, error of reasoning, or erroneous conclusion contained in the final order
which the movant wishes reconsidered; and

(3) Concisely state the correct factual finding, correct reasoning, and correct conclusion urged by the
movant.

(d) The board shall grant or deny the motion, or any part thereof, on its merits, to the extent the
motion has revealed errors of law, fact or policy in the board's prior decision. The board shall also treat
the motion as one for reopening and order the receipt of such additional data or additional argument as
it considers necessary to evaluate newly discovered evidence or cure alleged procedural errors.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12
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Bcr 210.02 Reconsideration on the Board's Own
Motion.
(a) Within the time frame specified in Bcr 209.01(b), the board shall correct, reconsider, revise or
reverse any final action on its own motion if the board discovers new facts that indicate such final action
was incorrect.

(b) If the board's action is based upon the existing record, prior notice shall not be given to the
parties.

(c) If the board's action is based on new facts not in the existing record, the board shall provide
the parties with notice and an opportunity to be heard before any final revision is made by the board.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 210.03 Stay of Board Orders.
(a) Board actions shall be stayed only in response to a specific motion requesting a stay or by the
board acting on its own motion.

(b) A motion for stay shall be considered only if it is filed within the time period for requesting
reconsideration specified by Bcr 209.01(b) and demonstrates good cause sufficient to warrant the stay
of an action by the board.

(c) Filing a motion for reconsideration above shall not stay a board order. Combining a motion for
stay with a motion for reconsideration shall be permissible, however.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 211 CONSOLIDATION AND
SEVERANCE
Bcr 211.01 Consolidation.

Adjudicative proceedings which involve the same, or
substantially related, issues shall be consolidated for hearing or decision, or both, when fairness,
accuracy and efficiency would be served by such an action. Consolidation shall be ordered in response
to a timely motion from a party or on the board's own initiative.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 211.02 Severance

. The board shall sever one or more issues from a
proceeding and dispose of those issues in another proceeding when doing so would materially promote
the fairness, accuracy and efficiency of the proceeding. Severance shall be ordered in response to a
timely motion from a party or on the board's own initiative.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 212 INVESTIGATIONS
Bcr 212.01 Informal Investigations.
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(a) Notwithstanding any other provision of this title, the board, within the limits of its authority,
and acting through its members, officers and employees, or through independent contractors, shall
make inquiry of any person and otherwise gather data, and prepare reports describing the data
obtained whenever:

(1) It receives data which leads it to believe that a violation of any statute administered by the board, or
of any rule of the board, has occurred, or is likely to occur; or

(2) It desires to obtain data for any other lawful purpose.

(b) Informal investigations shall gather information which is appropriate to the circumstances of
the case, including requests for additional information from the complainant, requests for a release of
relevant records belonging to or under the control of the complainant and face-to-face meetings with
potential witnesses and interested persons.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 212.02 Formal Investigations.
(a) The board shall commence a formal investigation for the purpose of obtaining documents,
recorded testimony, and otherwise gathering information relevant to the board's jurisdiction.

(b) Formal investigations shall be commenced by the issuance of an order of investigation
containing:

(1) The statutory or regulatory authority for the investigation;

(2) Any statutes or rules believed to have been, or about to be, violated;
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(3) The possible regulatory action;

(4) The identity of the persons, or class of persons, who are the subject of the investigation;

(5) The general nature of the conduct being investigated;

(6) The identity of the investigating officer or committee;

(7) The date upon which the investigating officer shall report his or her findings and recommendations
to the board; and

(8) Other provisions relevant to the issues under investigation and the time, place and manner in which
the investigation is to be conducted.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 212.03 Informational Hearings.
(a) The board shall conduct informational hearings to assist in gathering information concerning
policy matters, such as the adoption of board rules.

(b) The board chair, acting vice-chair, or another board member designated by the chair shall
serve as the presiding officer at informational hearings and shall conduct all facets of the proceeding.

(c) Sworn testimony shall not be received at informational hearings unless an order of
investigation has been issued by the board.
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(d) The board shall establish the order and the length of the presentations made in informational
hearings, and, consistent with any applicable statutes, limit the time allotted to each speaker.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 206.02 Appeals of Decisions of the State Fire Marshal.

(a) Appeals of variances or exceptions to the state fire code, Saf-C 6000, that have been granted or
denied by the state fire marshal pursuant to and RSA 155-A:11 and appeals of a decision of the state fire
marshal in enforcing provisions of the state building code pursuant to RSA 155-A:7, I, and RSA 155-A:11
shall be in writing and filed at the board’s office. All appeals shall be a de novo hearing.

(b) An appellant shall include the following on his or her appeal:

(1) The name and address of the appellant;

(2) The name and address of the appellant’s representative, if any;

(3) A concise statement of the facts which warrant the relief requested from the board;

(4) The description of the action which the appellant wishes the board to take;

(5) A citation to any statutes, rules, orders, or other authority which entitles the appellant to the relief
requested; and

(6) The signature and date required by Bcr 205.02(a).
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(c) An appeal shall be dismissed upon a determination that it:

(1) Fails to state a cause of action;

(2) Alleges a cause of action that is so untimely filed that it imperils or prejudices another party’s
defense or position; or

(3) Is filed by an appellant who refuses to respond to requests for further information or to otherwise
cooperate with any board investigation or hearing.

PART Bcr 213 RULEMAKING
Bcr 213.01 How Adopted.

A board rule, or any amendment or repeal thereof,
shall be adopted by order as provided by RSA 541-A:3 and in Bcr 213. Rules shall be proposed by
petition or on the board's own initiative.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 213.02 Petition for Rulemaking.
(a) Any person shall make a request to the board to commence a proceeding for the purposes of
adopting, amending, or repealing a rule by filing a petition which contains:

(1) A statement of the intent, purpose, or particular result intended by the petitioner;
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(2) If the petitioner proposes to amend or repeal an existing rule, an identification of the particular rule
sought to be amended or repealed;

(3) Any data or argument the petitioner believes would be useful to the board in deciding whether to
commence a rulemaking proceeding; and

(4) The proposed text.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 213.03 Disposition of Petition.
(a) The board shall by order grant a petition for rulemaking if the proposal is consistent with the
laws regulating the state building code review board, RSA 155-A:10 et seq, advances the purposes
thereof and, if implemented, would be required to be adopted as a rule. Before issuing such an order,
however, the board shall require additional data or argument from the petitioner or other interested
persons, if necessary for the board to reach its decision.

(b) If the petition is denied, the board shall state the reason therefore in the order. If the petition
is granted, the board shall undertake to commence a rulemaking proceeding in accordance with RSA
541-A:3.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 213.04 Deficiencies in Petitions.

43

Page 57 of 77

(a) If the board determines that any petition does not meet the requirements of this section, it
shall immediately notify the petitioner in writing of the specific deficiencies.

(b) Upon receipt of a corrected petition the board shall take action as outlined in Bcr 212.03.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

PART Bcr 214 RULEMAKING HEARINGS
Bcr 214.01 Scope. This part shall apply to rulemaking hearings required pursuant to
RSA 541-A:11.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 214.02 Notice

. The board shall cause to be published in the New Hampshire
Rulemaking Register a notice of its intent to hold a rulemaking hearing pursuant to RSA 541-A:6.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 214.03 Presiding Officer.
(a) The hearing shall be presided over by the chairperson of the board or his or her designee.

(b) The chairperson or designee shall:
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(1) Determine whether a quorum of the board is present for the hearing;

(2) Call the hearing to order;

(3) Cause a recording of the hearing to be made;

(4) Recognize those who wish to be heard;

(5) Maintain order during the hearing; and

(6) Adjourn the hearing.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 214.04 Order of the Hearing.
(a) Any individual who wishes to testify at the hearing shall provide his or her full name on a
speakers list furnished by the board.

(b) Individuals shall be called to testify in the order in which they signed up.

(c) Before adjourning the public hearing and after all individuals who signed up have been heard,
the chairperson or designee shall call for any new testimony from any new speaker.

(d) When the chairperson or designee has determined that no other individual wishes to testify,
he or she shall close the public hearing.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 214.05 Postponement and Continuations.
(a) The chairperson or designee shall postpone a hearing to a later date, time or place in the event
of:

(1) Inclement weather;

(2) A lack of a quorum; or

(3) Determination by the board that postponement of the hearing shall facilitate greater participation
by the public.

(b) The chairperson or designee shall continue a hearing to a later date, time or place in the event
that:

(1) The time allotted is not sufficient to give each individual who wishes to testify an opportunity to do
so; or

(2) A lack of a quorum due to unavoidable absence.

(c) Notice of a postponement or continuation of a public hearing or of extension of the public
comment period shall be provided pursuant to RSA 541-A:11, III and IV(d).

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12
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Bcr 214.06 Written Comments

. Individuals may submit comments in
writing or electronic format to the board on proposed rulemaking actions any time from the time notice
has been published until the end of the public comment period as set forth in the notice of rulemaking.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 214.07 Copies of Recordings.

(a) All hearings shall be recorded.

(b) A copy of the recording may be requested by submitting a written request to:

Administrative Secretary
State Building Code Review Board
Office of the Commissioner
Department of Safety
33 Hazen Drive
Concord, NH 03305

(c) Pursuant to RSA 91-A:4, persons requesting a copy of the audio recording shall pay the actual
cost of duplication.

(d) Recordings of proceedings shall be preserved in accordance with state law and department of
safety records retention policies.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12; amd by #12620, eff 9-18-18

PART Bcr 215 RULES TO UPDATE OR
CHANGE REVIEW AND RECOMMEND
CHANGES AND AMENDMENTS TO THE
STATE BUILDING CODE
Bcr 215.01 How Adopted
(a) The board shall meet to review and assess the application of the state building code and shall
recommend legislation, as the board deems necessary, to amend the requirements of the state
building code in order to provide consistency with the application of other laws, rules, or
regulations, to avoid undue economic impacts on the public by considering the cost of such
amendments, and to promote public safety and best practices. The board shall review a newer
version of a model code currently included in the state building code, that has been published
for 2 years, and shall provide a summary of all significant changes, cost estimates of these
changes, and documentation of the need for the change in any recommended legislation.
Changes to the model codes shall be recommended as provided in Bcr 215.02
(b) Amendments to the model codes shall be reviewed and recommended by the board, then
submitted annually to the legislature for ratification by the adoption of appropriate legislation
before they become effective. Amendments shall be proposed by petition or on the board's
own initiative. Amendments shall be recommended as provided in Bcr 215.03.

Bcr 214.01 How Adopted215.02 Proceedures for
changing the state building code. Rules to update or change the state building
code for the codes described in RSA 155-A:1, IV shall be adopted by order as provided in Bcr 214. Rules
shall be proposed by petition or on the board's own initiative.
(a) The board review changes, documented in a written report, to the model codes in accordance
with the requirements of RSA 155-A:IV.
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(b) The board shall vote, on a schedule set by the board in consultation with the legislative Advisory
Committee on State Building and Fire Codes, whether to send the matter to a public hearing, to
be held within 60 days of the vote.
(c) If the board votes to send the matter to a public hearing and after the public hearing, the
board shall vote whether to recommend changing the model codes included in the state building code.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Commented [PS5]: Not updated

Bcr 214.02215.03 Proceedures for Petition for
Adopting Rules to Amending Update or Change
the State Building Code Manuals.
(a) Any person shall make a request to the board to commence a proceeding for the purposes of
recommending amendments to updating or changing the state building code manuals for the codes
described in RSA 155-A:1, IV by filing a petition which contains:

(1) A statement of the intent, purpose, or particular result intended by the petitioner;

(2) If the petitioner proposes to amend or repeal an existing ruleamendment, an identification of the
particular amendment rule sought to be amended or repealed;

(3) Any data or argument the petitioner believes would be useful to the board in deciding whether to
commence the adoption of the rule; and

(4) The proposed text.
(b) Request shall preferably be presented on a form provided by the board.

(c) Proposed amendments to the current or proposed model codes may be submitted at any time.
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Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 214.03 Disposition of Petition.
(a)(d) The board shall by order, grant or deny a petition for amending the update or changing of
the state building code in accordance with the requirements of RSA 155-A.

(e)(b) Upon receipt of a petition, the board shall vote, on an annual schedule set by the board,
whether to send the matter to a public hearing to be held within 30 60 days of the vote.

(f)(c) If the board votes to send the matter to a public hearing and after the public hearing, the
board shall vote whether to recommend amending update or change the state building code.

(d) Notwithstanding any rule to the contrary, if imminent public safety issues are at stake, the
board shall waive the need for a public hearing and adopt the rule change, however a public hearing
shall be held within 60 days of the vote.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

Bcr 215.04 Deficiencies in Petitions.
(a) If the board determines that any petition does not meet the requirements of this section, it
shall immediately notify the petitioner in writing, of the specific deficiencies.
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(b) Upon receipt of a corrected petition, the board shall take action as outlined in Bcr
213.03214.03.

Source. #8044, eff 2-17-04; ss by #10073, INTERIM, eff 1-17-12, EXPIRES: 7-16-12; ss by #10161, eff 713-12

EFFECTIVE 1/1/23 PART Bcr 216 RULES
TO REVIEW AND CONFIRMATION OF
CONFIRM MUNICIPAL AMENDMENTS
TO THE STATE BUILDING CODE
Bcr 216.01 ProceeduresHow Adopted
(a) The Municipalities shall submit proposed amendments to the state building code to the board
for review and confirmation prior to adoption.
(b) Municipalities may submit proposed language to the board for an advisory opinion at any time.
(c) Cities shall submit the final proposed building code amendment no later than 90 days before
final adoption. Towns shall submit the final proposed building code amendment no later than 10
days after the conclusion of the final public hearing.
(d) Municipal submissions shall include the final text for each amendment.
(e) The board shall act to review and confirm proposed municipal amendments within 90 days of
submission for cities, and 45 days for towns. Failure of the board to act within these timeframes
shall constitute a confirmation of the municipal amendment.
(f) The board’s review shall be limited to a confirmation that the local amendment does not
establish requirements conflicting with, or less stringent than, the requirements of the state
building code, and to verify with the state fire marshal that there is no conflict with the fire
code.
(g) Once an amendment is approved by the legislative body, the municipality shall submit
documentation to the building code review board within 30 days, pursuant to subparagraph (c),
that the public hearing was properly noticed and held, and that the provision was adopted by
the local legislative body.
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(h) Amendments adopted by municipalities and confirmed by the board shall be published by the
board after notification of adoption is received from the municipality.

PART Bcr 215 APPEALS

Bcr 215.01 Scope.

(a) The rules in this part shall apply to all appeals to the state building code review board from a
final decision of the electricians’ board, established under RSA 319-C:4, or the board of home inspectors,
established under RSA 310-A:186, or decisions of any local building code board of appeals established
under RSA 647.

(b) Notwithstanding Bcr 207.01, unless otherwise specifically stated in this part, the general
procedures of the board’s hearing process shall apply to appeals.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12; and by #12620, eff 9-18-18

Bcr 215.02 Definitions. For the purpose of this part, the following terms shall be defined as
follows:

(a) “Evidence” means all information, other than oral argument, submitted and considered by the
board as part of the appeal record.

(b) “Licensing board” means the electricians’ board, established under RSA 319-C:4, or the board
of home inspectors, established under RSA 310-A:186.
(c) “Board of appeals” means a local building code board of appeals established under RSA 647.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12; and by #12620, eff 9-18-18
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Bcr 215.03 How to Appeal.

(a) To initiate an appeal, the aggrieved party from the hearing below shall file with the board a
notice of appeal. The notice of appeal shall be signed by the aggrieved party or his or her lawyer or
representative and shall be filed within 30 days of the date of the final decision or order by the licensing
board.

(b) The notice of appeal shall contain the following:

(1) The name and address of the appellant;

(2) The name and address of the appellant’s lawyer or representative, if applicable;

(3) If applicable, the name/s and address/es of the complainant, and other parties if applicable, at the
proceeding below;

(4) The grounds for the appeal, including:

1. A detailed explanation of the appellant’s objections to the decision; and

2. Description of errors in the decision;

(5) Any background facts that relate to the appeal; and

(6) A description of the relief requested.

(c) The aggrieved party shall file with the notice of appeal a copy of the decision that is being
appealed.
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Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 215.04 Rejection of Notice of Appeal.

(a) Unless the pertinent rule has been waived pursuant to Bcr 203.02, the board shall reject a
notice of appeal if:

(1) The notice of appeal is untimely; or

(2) The notice does not substantially conform with Bcr 215.03.

(b) The board shall reject a notice of appeal if:

(1) The appellant does not have standing; or

(2) The board does not have jurisdiction over the subject matter of the appeal.

(c) If the board rejects a notice of appeal, it shall inform the appellant in writing setting forth the
reasons for its action.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 215.05 Commencement of the Appeal.

(a) Within 10 days of receipt of a notice of appeal, the board shall commence the appeal by issuing
an order of notice to all parties to the proceeding appealed from by first class mail, postage prepaid.
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(b) The notice shall:

(1) Identify the parties to the proceeding;

(2) Briefly summarize the subject matter and identify the issues to be resolved;

(3) Specify the statutory authority for the proposed action;

(4) Identify any applicable board rules;

(5) Specify the date by which, and place where, appearances shall be filed;

(6) Specify the date, which shall be no earlier than 14 days from the date of the notice or prehearing
conference, time and place of the first day of oral argument, if any, which may be limited to procedural
matters;

(7) Specify the date and address for the submission of written materials;

(8) Specify that each party has the right to have an attorney present to represent the party at the
party’s expense; and

(9) Specify that each party has the right to have the agency provide a certified shorthand court reporter
at the party’s expense and that any such request shall be submitted in writing at least 10 days prior to
the hearing.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12
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Bcr 215.06 Transcripts from Licensing Board. The licensing board shall supply the board a certified
copy of the record and a transcribed copy of the testimony at the licensing board’s expense at least 5
days prior to any scheduled hearing or within the timeframe as directed by the board.

Bcr 215.07 Transcripts from Board of Appeals. The board of appeals shall supply the board a
certified copy of the record and a transcribed copy of the testimony at the board of appeal’s expense at
least 5 days prior to any scheduled hearing or within the timeframe as directed by the board.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 215.07 08 Standard of Review on Appeal.

(a) On appeal, the appellant shall have the burden of proving, by a clear preponderance of the
evidence, that the licensing board’s decision was:

(1) Not supported by substantial evidence on the record;

(2) Arbitrary and capricious;

(3) An abuse of the licensing board’s regulatory discretion; or

(4) Otherwise unlawful.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 215.08 09 Evidence. Review shall be based on the record below. The board shall not receive
or consider any additional evidence, except for newly discovered evidence and such evidence as the
board deems necessary for it to rule on the merits of the appeal.
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Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 215.09 10 Appeal Hearing Process.

(a) The appeal hearing shall begin with an opening statement by the presiding officer of the board,
which shall describe the issues raised on appeal, the applicable standard of review, and the procedures
to be followed at the hearing.

(b) The appellant, or his or her representative, shall then offer any oral argument in support of the
appeal.

(c) The appellee, or his or her representative, shall appear at the appeal hearing and may present
oral argument in support of its decision.

(d) Members of the board may question the parties at any time during the oral argument. The
board shall, as necessary, extend the time limitation imposed in (e) to accommodate extensive
questioning by the board.

(e) Oral arguments shall be limited to 15 minutes unless a party has requested at least 2 weeks in
advance for additional time. Additional time shall be granted if the matter is complex enough to merit it.

(f) At the conclusion of the oral arguments, the hearing shall be adjourned.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

Bcr 215.10 11 Appeal Decisions.

(a) All decisions rendered by the board shall be made on the basis of the record before the board.
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(b) Board members who hear an appeal, and who are not recused for good cause, shall not
abstain from deciding the appeal.

(c) The board may affirm or reverse the decision of the licensing board, or remand the case back
to the licensing board or board of appeals for action consistent with the board’s decision.

(d) The board shall set forth its decision in writing, with findings of fact and conclusions of law.

Source. #8323, eff 4-12-05; ss by #10161, eff 7-13-12

PART Bcr 217 DECLARATORY RULINGS
Bcr 217.01 Petitions for Declaratory Rulings.
(a) A petition for a declaratory ruling on matters within the jurisdiction of the board shall be filed
by a person as a petition which meets the requirements of Bcr 206.01(b).

(b) Such a petition shall also set forth the following information:

(1) The exact ruling being requested; and

(2) The statutory and factual basis for the ruling, including any supporting affidavits or memoranda of
law.

Source. #8044, eff 2-17-04; renumbered by #8323 (from Bcr 215.01); ss by #10073, INTERIM, eff 1-1712, EXPIRES:
7-16-12; ss by #10161, eff 7-13-12
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Bcr 217.02 Action on Petitions for Declaratory Rulings.
(a) The petitioner shall provide such further information as the board shall direct after reviewing
the petition.

(b) Petitions shall be dismissed when the board lacks subject matter or personal jurisdiction.

Source. #8044, eff 2-17-04; renumbered by #8323 (from Bcr 215.02); ss by #10073, INTERIM, eff 1-1712, EXPIRES:
7-16-12; ss by #10161, eff 7-13-12

PART Bcr 218 EXPLANATION OF RULE
Bcr 218.01 Request for Rule Explanation.
(a) Within 30 days after the adoption of a rule, any interested person may request the board to
issue a statement explaining the following:

(1) The principal reason(s) for and against the adoption of a rule in its final form; or

(2) Reasons why the board overruled arguments and considerations relative to the rule.

(b) Rule explanation requests shall be received and disposed of in the following manner:

(1) Requests shall be submitted to the board at:
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Administrative Secretary
State Building Code Review Board
Office of the Commissioner
Department of Safety
33 Hazen Drive
Concord, NH 03305

(2) When a request for rule explanation has been received by the board, the board shall issue a
statement responsive to the request within 60 days. The statement shall provide the information
required by (a) above.

Source. #8044, eff 2-17-04; renumbered by #8323 (from Bcr 216.01); ss by #10073, INTERIM, eff 1-1712, EXPIRES: 7-16-12; ss by #10161, eff 7-13-12

APPENDIX

Rule

Specific State Statute the Rule Implements

Bcr 201.01

RSA 541-A:7

Bcr 202.01

RSA 541-A:7

Bcr 203.01

RSA 541-A:30-a, I

Bcr 203.02

RSA 541-A:30-a, III (j)

Bcr 204

RSA 541-A:30-a, III(f)

Bcr 205

RSA 541-A:30-a, III (a)

Bcr 206.01

RSA 541-A:30-a, III(a)

Bcr 206.02

RSA 155-A:11 & RSA 541-A:30-a, III(a)

Bcr 206.03

RSA 541-A:30-a, III(a)

Bcr 207.01- Bcr 207.07

RSA 541-A:30-a, I
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Rule

Specific State Statute the Rule Implements

Bcr 207.08

RSA 541-A:33

Bcr 207.09

RSA 541-A:30-a, III(d)

Bcr 207.10 & Bcr 207.11

RSA 541-A:30-a, I

Bcr 207.12

RSA 541-A:35

Bcr 207.13

RSA 541-A:36

Bcr 207.14

RSA 541-A:16, I & RSA 541-A:35

Bcr 208 – 210

RSA 541-A:30-a, I

Bcr 211

RSA 541-A:16, I(b)

Bcr 212

RSA 541-A:16, I(c)

Bcr 213

RSA 541-A:16, I(b)(3)

Bcr 214

RSA 541-A:16, I(c) & RSA 155-A:1, IV

Bcr 215.01 & 215.02

RSA 541-A:7

Bcr 215.01(a)

RSA 541-A:16, I(b)(2); RSA 541-A:30, I

Bcr 215.03-215.10

RSA 541-A:30-a, III & RSA 155-A:11-a

Bcr 216

RSA 541-A:16, I(d)

Bcr 217

RSA 541-A:11, VII
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8-25-22
STATE AGENCIES AMENDING CODES
RSA limitation
155-A:2, X. No state agency, authority, board, or commission shall vary, modify, or waive the requirements of
the state building code or state fire code, unless approved by the state building code review board pursuant to
RSA 155-A relative to the state building code or the state fire marshal pursuant to RSA 153:8-a, I(c) for the state
fire code. Nothing in this chapter shall affect the statutory authority of the commissioner of labor, the state
board for the licensing and regulation of plumbers, or the state electricians' board to administer their respective
programs, provided that any changes to codes proposed under the rulemaking authority of these agencies shall
not be enforced until approved by the state building code review board and ratified by the legislature in
accordance with RSA 155-A:10.

Example of amending by addressing a topic regulated by the
code:
He-P 802.26 Physical Environment.
(x) Corridors in patient occupied areas shall be wide enough to permit passage of 2 hospital beds, in addition to
complying with NFPA 101 for means of egress.
Building Code (and LSC) requires 96”.
See also HB1312 discussion for another conflict and resolution.

Example of amending against another “code”:
Abfd 303.02 Clarifications and Modifications.
(b) Clarifications of, and modifications to, 2010 ADA Standards for Accessible Design shall be as follows:
(1) Replacement of 2010 ADA Standards for Accessible Design, Section 502.2, Vehicle Spaces,
with the following text: "Car and van parking spaces shall be 96 inches (2440 mm) minimum in
width."
ICC A117.1 requires van spaces to be 132” in width and only permits 96” if adjacent to a 96” aisle.
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Example of apparent conflict with building code:
He-P 2303 INCORPORATION OF THE 2017 FOOD CODE
He-P 2303.01 Incorporation of the 2017 Food Code.
(a) All licensees shall comply with the U.S. Department of Health and Human Services, Public Health
Service, Food and Drug Administration, Food Code, 2017 edition, available as set forth in Appendix A, and free to
the public in a PDF format on the web at
https://www.fda.gov/downloads/Food/GuidanceRegulation/RetailFoodProtection/FoodCode/UCM595140.pdf
henceforth known as the Food Code, as amended in (b) below, unless exempted in (c) or (d) below.
Food Code: Ventilation 6-304.11 Mechanical. If necessary to keep rooms free of excessive heat, steam,
condensation, vapors, obnoxious odors, smoke, and fumes, mechanical ventilation of sufficient capacity shall be
provided.
Mechanical Code requires natural or mechanical ventilation, without above conditions.

Example of apparent conflict with state law:
He-P 802.07 Hospital Construction, Modifications, or Structural Alterations.
(f) Any newly constructed, modified, or structurally altered hospital or FHEF shall follow and comply with
the Facility Guidelines Institutes (FGI)’s “Guidelines for Design and Construction of Hospitals” (2018 edition),
available as noted in Appendix A, and FGI’s “Guidelines for Design and Construction of Outpatient Facilities”
(2018 edition), available as noted in Appendix A.
(g) The authority for waivers shall be as follows:
(1) The department shall be responsible for granting waivers pursuant to the FGI guidelines above and
these rules;
(2) The state fire marshal shall be responsible for granting exceptions or variances pertaining to the
state fire code; and
(3) The local building official or state building code review board shall be responsible for granting
variances to the local or state building code, respectively.
RSA 155-A gives us no jurisdiction on variances to the state building code

2

Page 77 of 77

