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Order

On June 2, 2022, the Town filed a motion for review of hearing officer Decision 2022-

068 (May 3, 2022), which approved a new bargaining unit comprised of Bedford Fire Captains,

Police Lieutenants, and the Building/Health Code Official. We evaluate the Town’s motion

pursuant to N.H. Admin. Rules, Pub 205.01, Review of a Decision of Hearing Officer, which

provides:

(a) Any party to a hearing or intervenor with an interest affected by the hearing officer’s
decision may file with the board a request for review- of the decision of the hearing officer
within 30 days of the issuance of that decision and review shall be granted. The request
shall set out a clear and concise statement of the grounds for review and shall include
citation to the specific statutory provision, rule, or other authority allegedly misapplied by
the hearing officer or specific findings of fact allegedly unsupported by the record.

(b) The board shall review whether the hearing officer has misapplied the applicable law
or rule or made findings of material fact that are unsupported by the record and the
board’s review shall result in approval, denial, or modification of the decision of the
hearing officer. The board’s review shall be made administratively based upon the
hearing officer’s findings of fact and decision and the filings in the case and without a
hearing or a hearing de novo unless the board finds that the party requesting review has
demonstrated a substantial likelihood that the hearing officer decision is based upon
erroneous findings of material fact or error of law or rule and a hearing is necessary in
order for the board to determine whether it shall approve, deny, or modi’ the hearing
officer decision or a de novo hearing is necessary because the board concludes that it
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cannot adequately address the request for review with an order of approval, denial, or

modification of the hearing officer decision. All findings of fact contained in hearing

officer decisions shall be presumptively reasonable and lawful, and the board shall not

consider requests for review based upon objections to hearing officer findings of fact

unless such requests for review are supported by a complete transcript of the proceedings

conducted by the hearing officer prepared by a duly certified stenographic reporter.

(c) Absent a request for review, the decision of the hearing officer shall become final in

30 days.

(d) The request for review of the hearing officer’s decision shall precede, but shall not

replace, a motion for rehearing of the board’s decision pursuant to Pub 205.02 and RSA

54l-A:5.

The Town argues the hearing officer’s approval of the proposed bargaining unit is error

because the employees do not share the requisite community of interest, as required by RSA 273-

A:8, 1. In particular, the Town contends the decision is contrary to relevant court decisions, such

as Appeal of Town ofNe’tport, 140 N.H. 343 (1995); is inconsistent with AFSc4-JE Local 3657,

Barnstead Police & Fire Employees v. Town of Barnstead, PELRB Decision No. 2006-227

(December 18, 2006)(a hearing officer decision which dismissed a petition seeking to establish a

bargaining unit consisting of certain police and fire department employees); improperly relies on

ten existing bargaining unit certifications which include police and fire department employees

and which, according to the Town, were the result of uncontested proceedings; and disregards

relevant evidence. The Union objects to the Town’s motion and cites testimony of different

witnesses and exhibits, which support the hearing officer’s findings of fact, and argues the

hearing officer appropriately, applied the applicable law.

Although we allowed the Town to file a hearing transcript afier the deadline to file a

motion for review had passed, it has not shown that the hearing officer made findings of material

fact that are unsupported by the record. We also conclude the hearing officer considered, and

appropriately evaluated, the principle of community of interest consistent with RSA 273-A:8, I;

N.H. Admin. Rules, Pub 302.02 (b); and Appeal of Town of Newport. See Hearing Officer
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Decision 2022-068 at 5-9. Of the ten existing bargaining units that combine police and fire

personnel cited by the hearing officer, the PELRB approved five after contested proceedings.’

Additionally, it was not otherwise improper for the hearing officer to reference all tea of these

bargaining units, contested and uncontested, as examples that include police and fire employees

in the same unit. This is probative of whether or not it is reasonable for police and fire employees

to negotiate jointly. See Appeal of Town ofNenport, 140 N.H. 343, 352 (1995). As to Bnrnstead,

the hearing officer’s decision in that case provides, in relevant part, as follows:

[N]either the statute, nor PELRB decisions, nor New Hampshire Supreme
Court decisions bar, as a matter of law, the combination of employees from
different departments (such as police and fire) provided the other requirements of
the statute are met.

The decisions cited establish that the community of interest showing is a fact
intensive process and must be determined on a case-by-case basis. As evidenced
by the previously cited decisions, testimony from competent witnesses can be
particularly important to the process when evaluating community of interest. A
recent PELRB decision illustrates the point. In AFSCME Council 93, Local 1444
v. Town of Lancaster, PELRB Decision No. 2004-159, the hearing officer stated,
concerning the record, that:

The record in this case indicates that the only evidence presented by the Union
consisted of testimony from the Union representative who filed the instant
petition, as well as the Town s personnel policy. The Union offered no testimony
from actual employees in the various job classifications. As a result, the Hearing
Officer is limited in his ability to assess the various work functions and working
conditions of each position in the proposed unit, and the extent to which their
work is integrated in service to the Town. The Hearing Officer also has
insufficient evidence before him as to the level of “self-felt’• community of
interest,

‘
cmv, that exists between employees, given that such evidence is most

appropriately presented through testimony of the employees themselves.

In the present case the only evidence submitted to support the requisite
community of interest is the September 29, 2006 Joint Stipulation.. .AFSCME’s
reliance on the 1982 Plymouth case (PELRB Decision No. 82l3)2 is misplaced.
The Plymouth decision is not controlling for the reasons already discussed. Each
case must be decided on its own merits and the requisite community of interest

See PELRB Decision No. 198 1-019 (Claremont); 1982-013 (Plymouth); 1990-033 (Deny); 1990-92 (Gilmanton);
and 1996-065 (Lebanon).
2 Plymouth was an AFSCME bargaining unit established in 1982, which included police and fire personnel.
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must be proven. Unlike the Plymouth (and similar) cases, AFSCME did not

present any testimony on the issue. This is not to say that testimony is always

required in cases involving community of interest or that community of interest

will always be proven in the event testimony is given. However, in this case the

stipulated record is insufficient to prove the requisite community of interest.

(Footnote added)

The Barnstead hearing officer did not dismiss the petition to form the proposed bargaining unit

because municipal police and fire employees cannot, as a matter of law, have a sufficient

community of interest; the hearing officer dismissed the petition because of the union’s failure to

present adequate evidence on community of interest. Barnstc’ad did not obligate the hearing

officer in the pending Bedford case to reach the same conclusion on the community of interest

issue. As reflected in Decision 2022-068, the hearing officer in the Bedford case considered and

weighed the evidence submitted in accordance with applicable community of interest criteria.

Upon review, we approve the hearing officer’s decision, The Town’s motion is denied.

So ordered.

July 13, 2022 4Z1.,
Andrew B. Eills, Esq., Chair

By unanimous vote of Chair Andrew Eills, Esq., Board Member James vLO’ Mara, and Board

Member Richard J. Laughton, Jr.

Distribution: John Krupski, Esq.
Anna B. Cole, Esq.
Mark T. Broth, Esq.
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