STATE OF NEW HAMPSHIRE
PUBLIC EMPLOYEE LABOR RELATIONS BOARD

" Laconia Patrolmman Association
v,
Laconiza Police Commission

Case No. G-01406-1
Decision No. 2011-269

Appearances: John 8. Krupski, Esfq.,. Molan, Milner & Krupski,PLLC.Concord; New
‘ Hampshire for the: Complainant

‘Mark T. Broth, Esq., Devine, Millimet & Branch, Mancﬂhester, ‘New
Hampshire, for the Respondent '

Background:

. The Laconia Patrolman Association (Union) filed an unfair labor practice comp‘laint,
against the Lacénia Police Commission (Commi‘ss_ion). on August 6, 2010 éhaxg-ing that the
public employer’s conduct during the negotiation process violated RSA 273-A:3, RSA 273-A:5,
1 (), (g), (), and (i), and RSA 273-A:12, VII. In general, the Union complains-about the City
Manager®s lack of support for a tentative agreement before the City Council, the City Council’s
failure to formerly vote on the tentative agreement, the City Council’s alleged interference with
the Commission’s bargaining authority, and the City Council’s threatened budget reduction of
$100,000 in response to the Commission®s stated intent to provide pay step increases following
the expiration of the 2007-10 collective bargaining agreement, and the ‘Commission*s decision

not to provide step. increases in July, 2010 or thereafter.



The Commission denies the charges. According to the Commission it negotiated in good
faith with the Union and reached a tentative agreement but it is the City Council’s function as the
local legislative body to act on cost items. Additionally, the Commission contends it is not
responsible for the manner in which the City Council conducts its business, including when and
how it votes on cost items contained in a tentative agreement. The Commission also contends
that bargaining unit employees were not entitled to the disputed step pay increases under the
applicable law.

The proceedings in this case were delayed several times at the parties’ request and the
parties ultimately agreed to submit the case for decision based on stipulated facts, exhibits, and
briefs, with final filings due at the end of June, 2011. Both parties have submitted briefs, and the
stipulations are reflected in the findings of fact 1-19 set forth below. The parties stipulated
exhibits 1-15 have been marked and are included in the record for decision and incorporated by
reference in this decision, all of which has been reviewed by the Board.

Findings of Fact
|. The Union is the certified exclusive representative of all police officers and detectives in
the Laconia police department by virtue of their certification by the Public Employee Labor

Relations Board.

n

e

The Commission is a public employer as that term is defined by RSA 273-A:1 (IX).

3. The Commission’s authority is established by the Laconia City Charter and RSA 105-C.

4. The City Council of the City of Laconia (City Council) is the “legislative body” of the
City within the meaning of RSA 273-A:1 (X).

5. The most recent collective bargaining agreement between the Union and the Commission
covered the period between July 1, 2007 and June 30, 2010, when it expired.

6. Prior to the expiration of the collective bargaining agreement, the Union and the

Commission reached a tentative agreement as to a successor collective bargaining agreement.
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7. The Commission ratified thetentative agreement.

8. The Association ratified the tentative agreement,

9. Thetentative agreement was presented to the legislative body of the pub]i.Cvetﬁ ployer, i.e.
the City Council, on February 8, 2010, for a vote. The City Council did not vote on'the tentative
agreement at its February 8, 2010 meeting. The record reflects that the City Council did not vote

- until its October 12, 2010 meeting, a.t- which time it voted uhanimoﬁs_ly to reject the cost items
contained in the tentative agreement as.reflected in Exhibit 15.

10. On May 20, 2010, Chief Moyer informed the Commission. that the City-Council wanted a
reduction of $35,000-from the police budget and that this could be obtained by discontinuing step
increases,

11. On June 24, 2010, the Conun’ission vo'teld ‘to grant step increases. effective July 1, 2010,

12. On June 28, 2010, fhe City ‘Council voted to remove '$100,000 from the budget of the
police department. |

13. On June 30,' 2010, the Commission rescinded its previous vote to grant step increases
effective Ju ly1,2 010,

14, Sifice J uly of 2010, no member of the Union has received a “step increase” regardless of
their performance.

15. On July 12,2010, the City Council returned $66,337 of the $100,000 previously removed
froin-the Police Depaitmernit budget.

16. The:Commission has line item control over:the Police Department budget.

17. City :M'anager Eileen Cabanel did not attend any bargaining sessions between ‘the.Unio.n
and the Commission. She did not bargain the first or second tentative agreements that are the

»subjec't of these proceedings.

18. During negotiations the parties exchanged proposals on a variety of topics but did not

* discuss or negotiate the.topic-of vacations.



19. During the course of the negotiations between the Union and the Commission,
Commission representatives conferred with City Manager Cabanel regarding her view on
whether certain proposals would be approved by the Council.

20. At the February 8, 2010 City Council meeting, as reflected in Exhibit 4, City Manager
Cabenel related the following about her contacts with the parties to the bargaining process:

Do you mind if I say something first? 1 wanted to say that the way this transpired has not
been my best work I would say and I've apologized to the police department and the police
union and I do it again, do so publicly. They were very gracious. They brought in a
contract that was approved by the commission and it came to me first and [ said, oh, you
know I don’t think that’s going to work, I’m not sure that that’s going to work and I gave
them suggestions on what they could do to make it more palatable and you know, they did
exactly what I told them to do and you know they went right back to the table and as they
always do they tried to come back with a contract and work with us...what has happened
since then is that things obviously have changed a great deal with regard to money, with
regard to negotiations with other employees whereby everyone’s kind of poised because
they’re waiting to see if somebody else is going to get more than them so, to make a long
story short, the contract that I originally actually suggested to them, I no longer support
because of things that have changed. ..

21. At the February 8, 2010 City Council meeting Police Chief Moyer made the
following comments, as reflected in Exhibit 4:
From day one the union, when I spoke to them and certainly the commissioner, they were
given some parameters of what we thought the council wanted. One of them was a one
year contract. They accepted that. Another was no COLA. They accepted that. So as the

manager said and the commissioner, from day 1 they have come on board with this and |
certainly give them a lot of credit for that. And they do recognize the times, trust me, they

do...
So there’s no cost certainly that I can see to this contract.
Decision and Order
Decision Summary:
The Commission fulfilled its good faith bargaining obligation by reaching a tentative
agreement and arranging its submission to the City Council, where it was duly supported by
Commission representatives. Procedurally the Union’s complaint was filed against the Laconia

Police Commission, not the Laconia City Council, and in the circumstances of this case the



Commission did not violate the 'provisions'of RSA 273-A on account of the conduct of the City
‘Council about which the’Union complains. The Commission had no authority to compel the City
Council to take a formal vote, and neither the City Council’s failure to vote on contractual cost
items nor its alleged interference with the Commission’s bargaining authority constituted an

unfair labor practice by the Commission. The Commission was not obligated to provide step

‘increases and therefore its final decision to withhold such pay increases was not improper, The

City Manager’s ultimate lack of support for a tentative agreement ‘she had previously endorsed

was not improper given her status in the bargaining.process and the surrounding circumstances.
The unfair labor practice complaint'is dismissed.

Jurisdiction:

The PELRB has primary ;iuzfisdictiox1 of all alleged violations of 'RSA 273-A:5, see RSA
273-A26. | |
Discussion:

‘We first consider whether City Manageér Cabenel’s. lack of support for the second
tentative agreement at the February §, 2010 City Couneil ‘meeting constiﬁ:t(:‘;d an unfair labor
practice. In this regard it is important to note fhat City Manager »Cabmel was ‘not on the
Commission’s bargaining team -and -she did not negotiate the tentative agreement. Despite the

| 'fforcgvoing,_. and no doubt because of her official capacity and herwork with the City Council, City
Manager Cabanel ‘was not ignored during the bargaining .procéss. Commission ‘members
consulted her about the prospects for City Council approval of certain bargaining proposals, and
City Manager Cabanel. did suggest specific changes to the first tentative agre‘ement which were
implemented in a second tentative agreement. In this way City Manager Cabanel was used by
the negotiating parties to gauge the prospects of a tentative agreement once it was submitted to
the City Council for approval. Nothing in RSA 273-A 'prohibits. or mandates such consultations,

and the partiesswere free to communicate with City Manager Cabane! about such matters and to
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heed or reject any input she might provide. However, City Manager Cabanel’s involvement in
the bargaining process was relatively limited, and we find that she was not subject to the same
duty to support the tentative agreement applicable to bargaining team members and ratifying
parties like, for instance, the Commission in this case. See Hampton Police HPA, Inc. v. Town of
Hampton, PELRB Decision No. 2009-128 (discussing duty to support tentative agreement).

Nevertheless, because of her involvement in the bargaining process we believe City
Manager Cabenel was subject to the general obligation to act in good faith applicable to public
employers engaged in collective bargaining pursuant to RSA 273-A:3, I. In assessing whether
she violated her good faith obligations on account of her statements at the February 8, 2010 City
Council meeting we take into account that she was approached by the negotiators, that at the
time she provided her input she did so with good intentions, that at all times the bargaining
parties were fully aware of the need for subsequent City Council approval, and that at the City
Council meeting City Manager Cabenel explained the situation and her current position to the
City Council in a candid manner, including why she did not currently support the tentative
agreement. Given the overall circumstances as we understand them from the record presented,
and given our conclusion that City Manager Cabenel’s informal and unofficial input to the
bargaining parties did not mean that she was subject to a specific continuing duty to support the
tentative agreement, we find there is insufficient evidence to prove that she acled in bad faith or
otherwise committed an unfair labor practice.

We next consider whether the Police Commission committed an unfair labor practice on
account of the City Council’s failure to conduct an RSA 273-A:3, II (c) vote on the costs of the |
second tentative agreement. Under RSA 273-A:3, 11 (¢),

[i]f the public empioyez" is a local political subdivision with a city or town council form of
government cost items shall be submitted within 30 days to the city council or aldermen or
to the town council for approval. Within 30 days of the receipt of the submission, the cily

council, aldermen, or the town council shall vote to accept or reject the cost items. 1f the
city council or aldermen or the town council rejects any part of the submission, or while
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accepting the submission takes any action which would result in a modification of the

terms of the cost item submitted to it, either party- may reopen negotiations on all or part.of

the entire agreement. (emphasis added)
We agree that the City Council improperly failed to vote on the tentative agreement as required
under this statutory provision, The statute does not provide the City Couneil with authority to
substitute an informal discussion of the tentative agreement for the required vote on the costs of
the agreement. The:record reflects that the City Council delayed voting for over seven months,
well.beyond"the‘ 30 day period speciﬁed by law. However, despite this lack of compliance with
the applicéb‘lc law, we decline to find an unfair labor practice because the complaint'in this case
is against the Laconia Police Commission, not the Laconia City Council. The Police
Commission cannot be responsible for an unfair labor practice based upon the conduct of the
City-Council, at least.on the record presented for decision in this case. The Commission has no
control or authority over whether the City Council ~disc‘harges its statutory responsibility, and
there.is no c_:x.'idcnce suggesting that the Commission promoted or encouraged the City Council to
abdicate its duty te vote w.éthin the 30 day period. Therefore, while we cannpt find an un.fai’;‘
labor practice has been committed in this situation, we do expect the City: Council will comply
with the law:applicable to‘its consideration of negotiated cost items in a timely: manner .in' future
cases.

‘We also decline to find that the Police '.Comm’iss’ion"s'decision not to proceed wi‘;h the
disputed step increase. in July, 2010 constituted an unfair labor practice. The relevant sequéence
of events. reflects that in May, 2010 the Commission learned that the City Council wanted a
$35,000.00 reductién from the police budget which could be obtained by discontinuing step
increases. Despite this information, on June 24, 2010 thé ‘Commission voted to proceed with
step increases on July 1, 2010. On June 28, 2010 the-City Council voted to remove $100,000.00
from the police department budget, which then prompted the Commission to rescind its earlier

vote to grant the disputed step increase. The: City Council subsequently restored $66,337.00 of
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the previously removed $100,000.00 to the police department budget, and affected employees
did not receive the anticipated step increases.

It must be emphasized that once the July 1, 2007 to June 30, 2010 agreement expired the
“parties' obligations to one another (were).... governed by the doctrine of maintaining the status
quo” which means the Commission was not obligated to provide the disputed step increases. See
Appeal of Alton School District, 140 N.H. 303, 310 (1995). The Commission did not acquire an
enforceable obligation to provide the disputed wage increase on account of its June 24, 2010 vote
to award such increases in the absence of a corresponding vote by the City Council approving the
costs of such increases. Therefore, the Commission retained the right to reverse its earlier vote
and withhold the disputed such step increases. This is so even if the Commission’s decision to
do so was influenced by the City Council’s concurrent treatment of the police department
budget. Therefore we find that the Commission did not commit an unfair labor practice when it
declined to proceed with the disputed step increases.

The Union also suggests the City Council erroneously concluded that the second tentative
agreement contained cost items subject to its approval as the local legislative body and
improperly did not accept, for example, the police chief’s representation that “there’s no cost
certainly that I can see to this contract.” See Joint Exhibit 4 (containing a transcript of portions of
the February 8, 2010 council meeting). Joint Exhibit 4 also reflects comments by different
councilors on costs they perceived in the tentative agreement. We find there is insufficient
evidence to support the claim that the City Council’s conclusions about the cost of the second
tentative agreement were erroneous or improper and we are not persuaded that a violation of
RSA 273-A:5, 1 has occurred, Additionally, as noted earlier in this decision, the Laconia Police
Commission is not responsible for how the City Council exercises its authority and the

conclusions it reached based upon the circumstances of this case.



interfered with the Commission’ right and .obligation to bargain with the Union. Again, the

* November | 2011, C 3 ::,

The Union also asserts that the City Council overstepped its authority and improperly

Union’s complaint in this case is against the Laconia Police Commission, and not the Laconia

City Council, and procedurally this claim fails onthat basis. Further, we find that the comments
by different City Council members and the City Council’s conduct as reflected in the record are
insufficient to ‘prove that the City Council improperly usurped the .(.Iommission’s bartgaining
authority or position.

In accordance with the foregoing the Union’s claims are denied and the complaint is
dismissed.

So ordered.

Charles S. Temple, Aliernate Chair

By unanimous vote. of Alternate Chair Charles. S. Temple, Board Member Kevin E. Cash and
Board Member: Carcl M. Granfield, ‘

Distribution:

John. S, Krupski, Esq.
Mark T, Broth, Esq.





