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BACKGROUND
The Derry Palice Association (the “Association™) filed two unfair labor pructice

complaints against the Town of Derry, In Casé No. P-0702-22, filed July 11, 2008, the
Association complains that the Police Department viclated the Weingarten rights of Association
members during the course of internal investigalion interviews conducted in early May, 2008.
The Association complains that: |) Captain Thomas mnproperly selected union steward Officer

Jackson 1o act as the union representative during the internal investigation interviews; 2)

Captains Thomas and Tecle failed 1o provide Officer fackson with sufficient information



concerning the subject of the interviews; 3) Captains Thomas and Feole provided insufficieni
notice of the interviews, thereby ﬁevmting the Association from arranging for the attendance of
a union steward a higher level of cxpci’tisc.fexperience than Officer Jackson; and 4) the Town
improperly prevented Association president Mike Houle from serving as a union steward by
untiecessarily interviewing him as part of the investigatory process. The Association contends
that the Town has violated RSA 273-A:5, 1 (2), (b), (c), {€), (). (h), and (V).

In Case No. P-0702-23, filed on September 9, 2008, the Association complains about: 1)
the new requirement that bike patrol officers wear a reflective vest; 2) statements to a bike patrol
oificer concerning Association advice; 3) the conduct of internal investigations concerning the
“pooling™ of the laundry allowance provided under the parties’ collective bargaining agreement;
4} the maﬁner in which thte. Department conducted a Sergeant’s examination in Junc and Juby,
2008;: 5) Lieutenant Swette’s statements o Detective Boudreau concertting the manner in
which Detective Boudreau used his laundry allowance at the end of the contract :feé.r; and 6} the
reassignment of Officer Houle [rom the Dct.e-';tive Division to the Patrol Division following the
Sergeant’s examn. The Association qontcnds the Town retaliated against, interfered with,
dominated and discriminated against bairgaining unit employees and the emplovee orpanization
n violation of RSA 273-A:5, 1{g), (b), (c), (d}, {g}, (g}, (h}, and (i).

The Town filed its answer in Case No. P-0702-22 on July 21, 2008. The town contends
that Captain Thomas properly contacted Officer Jackson, a union steward, to request his service
as union steward during the internal invesligation interviews. The Town Fled its answer in Case:
No, P-0702-23 on Scptember 30, 2008, The Town deniss that it has commitied unfair labor

practices as alleged in this complaint,



The Association also filed a Motion for an Immediate Cease and Desist Order in Case
No. P-0702-23 on September 9, 2008 seeking to have Officer Houle immediately restored to a
position in the Detective Division, The parties initially appeared for hearing in Case No, P-
0702-23 on Seplember 23, 2008, However. (he Association’s motion to contimue that hearing
was granted and the above captioned were caaes consolidated and subsequently scheduled for
hearing on October 20 gnd 22, 2008, Sée PELRE Decision No. 2008-191.  Thereafter the board
" heard these matiers on October 20 and 22, 2008 at the offices of the PELRB in Concord. The
partics had a full opportunity to be hecard, to examine and cross-examine witnesses, and to
introduce evidence. Both parties argued their cases al the conclusion of the evidence, and the
record was held open until November 14, 2008 to allow the parties to submit post hearing briefk.

FINDINGS OF FACT

I. The Association is the board certified exclusive representative for Derry Police
Officers below the rank of Sergeant pursuant to RSA 273-A:10.

2. The Town of Derry is a public emplover within the meaning of RSA 273-A:1, X,

3. The Association and the Town are parties to a July 1, 2007 to June 30, 2008
Collective Bargaining Aprecment {ihe *2007-08 CBA™). Town Ex. 1.

4. Officer Michzel Houle is the president of the Association. Officer Houle has 22 vears
of experience as a police officer, the last 18 of which have been with the Town of Derry police
Department. Officer Houle's service includes 13 years in the Patrol Division and 9 years in the
Dercctive Burean.

3. Prior to 2008 olTicers serving on the bike patrol did not wear reflective vests. Instead,
their clothing, including. collared short sleeve shirts, conlained reflective material, and their

bicycles also displayed reflective devices. |



6. On September 5, 2006 the Association’s Safety Committec roquested that the
Department replace existing orange traffic reflective vests with ANST class 2 high visibility
yellow vests to create a safer work environment for officers working accident scenes or traffie
detail. Town Exhibit 2. On.!:ieptember 11, 2006 Chiel .Gamne responded in part by stating that
he hoped “lo receive the vests in the very near future at which time they will be issucd. We are
also making the neccssary changes in our uniform policies to address the new authorized
garment.”

7. The reflective vests were eveniually obtained, and Chief Garone decided they sho.uld '
also be worn by bike patrol officers, a requircment that met some resistance from the Association
mecmbers. Some nhjecﬁd because they believed the vests made them a conspicuous target, a
congern related In part te the murder of Officer Michael Biriggs, a Manchester Police Officer shot
and killed while on bike patrol .duty. Some also believed the réquiremenl way the Department’s
response to the fact that the Association had been an outspoeken proponent for the retlective vests
and had involved Town administration in their efforts to get Chief Garone’s approval of the
requested change. Subsequently some bike patrol officers attempted to resign from bike patrod
duty but their requests were denicd. There was also a decIim:. in the number of officers
voluntcering for bike patrol duty. At a roll call during this time period Sergeant Morelli
commented about the lack of volunteers for bike patrol, stating in eftect that individuals running
the union wouldn't be there forever and individual officers should starl thinking about their own
CArEETs.

8. According to Chict Ga.ronc, the increase in satety resuiting from bike patrol officers
wearing the new high visibility vesits outweighed the bike patrol officers” complaints and

concemns about the new requirement.



9. Paragraph 4 of Artic.ie XIX of the parties July 1, 2007 through Jone 30, 2008
collective bargaining agnsement provides as follows:

The Town will provide for the cleaning of fifty-two garments per year (such as one
shirt, one trousers){(sic) and in additiont, will provide for the cleaning of outerwear
twice during the winter season.

10. The fifty-two garment [igure recited in paragraph 4 is a reduclion from a higher
number contained in prior agreements, and in return bargaining unit members received an
increasc in their clothing purchase allowance.

11. The Department tracks the use of the cleaning allowancs, and in the past individual
officers have been required to pay for any usc in cxecess c;f the aflowance. Association Exhibit 1.

12. In 2008 Department officials noticed that some officers were using the clothing
allowance for the first time and that other officers were close to maximizing their clothing
allowance. The administration ultimately iearned that officers were “pooling™ or “sharing™ their
cleaning ailowance. This was acm'mpli:shed by one officer writing another officer’s namce on the
paperwork necessary to use the cleaning allowance in order to chargs the use to another officer’s
account.

13. Chief Garone believed that officers who were sharing the cleaning allowance might
be committing forgery or theft by decepiion and that the practice also called into question the
integrity of the involved officers. Chief Garone concluded that an internal investigation was
justified, and between May 1 and May 5, 2008 Captain Thomas and Captain Feole interviewed §
officers concerning the “pooling™ of the cieaning allowance.

14. Shortly before the first interview Captain Thomas approached Officer Jackson and
requested his presence in a Dapm'tmeﬁt interview room. Captain Thomas told Officer Jackson

that his role would be union steward. Shortly thereafter Captain Thomas, Captain Feole, and



Officer Jackson gathered in the int.m*vit.aw roomn and Officer Jackson was briefly informed abowd
the subject of the interviews.

£5.~_ Captaing Thomas and Feole did not offer to reschedule the in’cervie?-'s to some other
time, nor did they ask Officer Tackson i sorme other Ass:._miatiun representative should attend the
imterviews ia his place. Officer Jackson did not request a rescheduling of the interviews, he did
not request the atrendance of a different Association fepresentative in his place, and he did not
object to the t;ar-:-t that Captain Thomas had contacted him and requested his parlicipation as the
Association’s steward.  Likewise, the officers being interviewed did not object to Officer
JTackson’s service, requesl a different Association representative, or request that the interviews be
rescheduled to a later date.  All officers béing _interviewad were provided with a written Garrity
warning. Town Exhibit 19.

" 16, Officer Jackson had been designated as an Association sieward for more than a vear,
Was designat.ed on the Association bulletin board at-having his status, but he had never scrved as
an Association representative in connection with any disciplinary matters and had never received
any labor relations training.

17, On hune 3. 2008, after the internal investigation interviews were complete but before
the issuance of the report providing the results of the investigation, Chief GGarone consulted with
County Attorney James Reams about tll'm internal investigalion and whether Laurie’ issues were
implicated. Based upon his discussion with attorney Reams, Chicf Garone r.:nn_clﬁded there were
no Laurie issues. Town Exhibit 12,

t4. During the course of the interviews Captains Thomas and Feole instructed the
officers not to discuss the subject of the interview with other officers. Officer Jackson

understood that he was prohibited from discussing the engoing interviews with Officer Houle

! State v Carl Loawrie, 133 N.H. 325 (1995,



because, according to Captain Feole, Officer Houle might be subjeel o investigation. Officer
Houle was eventually interviewed, but he was nol ordered to refrain from discussing the subject
of the imewie;w with other.nﬂ‘iccrs. ﬁs:;}nciatiﬂn Exhibit C.

19. On June 9, 2008 Chief Garone issued written reprimands to eight officers for either
“having allowed another oflicer o utilize vour individual laundry cleaning allowance In a
manner intendeﬁ'm conceal that activity from the Department” or “having uatilized another
officer’s individua! laundry. cl;:anmg a:llawance i a manner intepded to concecal that activity
from the DepMent.” In each case, Chief Garone mﬂc]ﬁded that the officers had engaced in
“gonduct unbecoming an officer” and that repeating the bohavior in the firture could result in
“further discipline, up to and including termination of employment.” The total value of the
cleaning allowance in dispute is less than $100. Town Exhibir 18.

20, The Association has grieved Chief Garone’s written reprimands, and their
appropriatcness is the subject of arbitration proceedings. |

21, After the completion of the inlernal investigation cdncarning the pooling of the
¢leaning allowance, and prior to June 30, 2008, Detective Boudreau expended most, if not all, of
his remaining cleaning allowance. Th.i; involved the cleaning of more garments in a short period
of timne than might bhe expcc.ted if De&cti»'e Boudreau bad used his cleaning altowance on &
regular basis throughout the contract year.

22. In early July, 2008 Licutenant Surrette told Detective Boudreau that the manner in
which he had used his cieaning allowance was childish and immaiure, reflected poorly on his
decision making ability, that Lieutenant Surrette believed the Association had instructed
Detective Boudrean to use up his remaining cleaning aliowance and in effect Delective Boudrean

should have ignored the Association’s request. Licutenant Swrrette also commented that the



administration could apply Department rules and regulations in the same way. [ieutenant
Surrette made similar c::rrnrnents. by Déiective Turgeon, who according to Lieutenant Surretts
understood his point and did.nnt make an issue of it.

23. Chief Garone puste&. a notice of Sergeant Position in May, 2008. The posting
describes the exanmination process (written ~ 40%, oral h;nar_d — 20%, and staff evaluation — 20%)
to be used to establish a one vear .eli_gibilit}f list of candidates, and provided instructions to
interested candidates. Town Exhibit 4,

24, lieuvtenant Twiss assembled a three member oral board consisting of Licutenant
Cunha from the Manchester P;::rlice Department, Licutenant Hansen of the Nashua Police
Department, and Lieutenant Brown of the Concord Police Department. Shortly before the oral
board process. Licutenant Twiss provided the oral board with questions prepared by Captain
Feole and contained in Town Exhibit 6. Although members of past oral boards may have been
supplied with questions, the practice was not routine. Lieutenant .Twiss also informed the
members of the oral bnérd that they could ask follow up or their own questions. The orﬁl board’s
reports and comments concerning Officer Houle are contained in Town Exhibits 7 and 9.

25. Department risdes and regulations do not establish any particular order for the written
exam, the mﬁl board, or the staff avaiuation. In the past, the staff evaluation has typically
preceded the oral board. In the prescnt case, the slaff evaluation component of the exam
occurred after the oral board. The staff evaluation is usually conducted as a joint meeting of
Department Sergeants, Lisutenants, and Captains at which the various candidates are discussed
and evaluated. As part of this process each staff member prepares an individual cvaltuation,

26. Staftf evaluations of (Micer Houle are comtained in Town Exhibit 8. Captain Thomas

and Captain Feole gave Otficer Houle a score of 17 in their staff evaluation. Such a low score is



unusual, and it was significantly lower than the scores awarded by other staff evaluators, as the
next [owest score was 75, Association Exhibit E.

27. The results of the Sergeant’s examn were distributed in July, 2008 and Officer Houle
placed third among the six candidates who took the Sergeant’s exam. Town Exhibit 5. Officer
Houle’s final position would not have changed even if Captains Thomas and Feole had provided
higher or even perfect scores in their staff evaluations,

28. In October 2005 Captain Thomas prepared a memorandum concerning staff
moditications. 1'own Exhibit 13. The memorandum states the 17 officers are “sligible to retire
with 20 or mote years of service™ and outlines a plan to address anticipated retirements,
including a “plan to develop officers for lateral assignments and prometions.™

29.  Article XXIV — Management Rights of the July 1, 2007 through June 30, 2008
collective bargaining agrecment provides as follows:

Except to the exienti ihal there is contained in (his Agteement an cxpress and
specific provision t the contrary, all ol the authority, power, rights, jurisdiction,
and responsibility of the Town and the Police Department arc relained and reserved
exclusively to the Town and the Chief of Police, including but not limited to, the
right...to change, reassign, abolish, coniinue, and divide existing job classifications
for all jobs, to requirc from each employee the efficical ulilization of his services:
to hire, promote, assign, and retain emplovees...

3. 1n late Juiy, 2008 Officer Houle was reassigned from the Detective Division to the
Patrol Divison, effective August, 23 2008,  Officers it the Patrol Division work a 4-2 schedule,
and Officer Houle was put on the 2:30 p.m. to 11:00 p.m. shift. In the Deteetive Division Officer
Houle had worked a 5-2 Monday through Friday schedule on the 3:00 p.m. to 11;00 p.m. shift.
e also frequently worked on weekends.

3l. ln August, 2008 Captain Thomas rejected Officer Houle's subsequent request to be

assigned to the 5:30 p.m. to 2:00 a.m., shift, indicating that Officer Houle could bid for a shift at



the time of the fail shift change. Officer Houle eventually obtained a different shift at the fall
shift change.

32. At the time of Officer Houle’s reassignment, 2 patrol officers had retumed to duty as
school resource oﬁicers, and there was also a need to make room in the detective bureau for
younger detectives, so they would have adequate training and experience when more seninr.
detectives relired.

DECISION AND ORDER

DECISION SUMMARY

Based upon the Derry Police Department’s conduct of an internal investigation inio the
use of a contractual benefit as well as other Department action, the board finds that the Derry
Police Department commitled an unf‘aii_‘ Iabor praciice because it improperfy restrained, coerced
and interfered with bargaining unit members in the exercise of rights conferred by RSA 273-A
and also sought to dominate or interfere with the administration of the Association, all in
violation of RSA 2?3-&55, 1 {a), {b} and (¢). The board also finds that the Department violated
RSA 273-A:5, | (h) and breached the 2007-08 CBA by using non-contractual procedures o
address a contract dispute. The administration of the Derry Police Department is ordered to cease
and desist from soch practices, to permancnily remove the results of the internal investigation
from the personnel files of the affected officers, and to remove from Officer Houle’s files and
Department records the low scores Captains Thomas and Feole awarded during the Serpeant™s
exam. The Association’s remaining complaints conceming the mandatory use of a reflective
vest on bike patrol, the general administration of the Sergeant’s exam, Weingarten issues, and

the reassipnment of Ofticer Houle from the delcetive bureau to the patrol division are dismissed.
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JURISDICTION

The PELRE has primary jurisdiction 0; all violations of RSA 273-A:3, Se.e RS54 273-
A6, 1. PELRB jurisdiction is proper in this case as the Association has alleged viclations of
RSA 273-A:5, 1 (a), (B, (¢}, €c). (2), (). and (i).

DISCUSSION:

Much of the comtroversy in this case stems from Paragraph 4 of Anicle XTX in ihe
partics” July 1, 2007 to June 30, 2008 collective bargaining agreement (“2007-08 CBA™)
concerning a laundry allowance:

The Town will provide for the cleaning of fifty-two gaﬁnents per.year {(such'as one

shirt, one tronsers)(sic} and in addition, will provide for the cleaning of cuterwear

twice during the winter szason.
As reguired by RSA 273-A:4, the 2007-08 CHA also contains a “workable grievance procedure™
which culmingtes in final and binding arbitration. The contract also contains a less formal
“Censultation™ provision, set forth in Article IV, which contemplates informal discussion ol
“matters of mutval concern.” Both of these comtractual mechanisms appear well-suited to
address possible contract disputes, including those that might concern the laundry allowance. In
2008 thers was such a dispute, as by the end of April the Departiment knew that some members
of the bargaining unit were “pooling”™ their laundry allowance - while the Association did not
af‘ﬁmaﬁvaiy notify management tﬁat it believed bargaining unit members were entitled to pool
the taundry allowance, neither did the Association conceal the pooling activity, as evidenced by
the manner in which hargaining unit members completed related paperwork and the relative easc
with which management detected the practice.

The logical course of action for the Department to follow at this point aceonding to (he

2007-08 CBA and generally accepted practices applicable 1o collective bargaining agreement

11



dispute's was to take steps such as the issuance of a Department memorandum on the subject
torbidding the practice and requiring reimbursement so that the dispute could be addressed
through the grievarice process if necessary. Procecding in this manacr would also have heen
consistent with past Departmenl action taken when laundry allowance overcharge issues had
arisen, in response 1o which thﬂ Departraent required reimbursement from oflicers who had
exceeded their allowance.  Alternatively, the Dopartment could have arranged a consuliation
with Association representatives lv discuss the situation. Instead, in whal even the Department
admits was 8 novel departure from such contractual procedures, Chief Garonce authorized an
lnterna! investigation.

The inicrnal investigation was followed in July, 2008 by several encounters berween
Lieuteant Surrette and hargaining unit members Deteetive Boudreau and Detective Turgeon, also
conceming the use of the contracmal laﬁndry' benefit. In both cases, Lieutcnant Surette in effect
counseled the officers against exhausting a contraciually negotiated benelit during the final days
of the contract, plainly indicating that any Association advice provided to the officers to this
effect should have becn and should be disregarded,

The autonomy of employee nrg,ani'zaﬁnnsa, and the right of public emplovees to
participate in such ﬂrgan{zatimns and in the process of securing and benefiting from collective
bargaining agreements without employer reprisal or interference, are recognized and protected in
- several provisions of RSA 273-A:5, [ |
It shail be a prohibited practice for any public employer to:

(&) to restrain, coerce or otherwise inlerfere with its employees in the cxercise of
righis conferred by this chapter;

(b} To dominate or to inlerfere in the formalion or administration of any employee
organization;

12



(c) To discriminate in the hiring or tenure, or the terms and conditions of
gmployment of its employeés fdr_lhe purpose of encouraging or discouraging
membership in any employee organization.

(h} To breach a collective hargaining agreement.

The board concludes that the Department used an internal investigation, a non-contrachial
process, to retaliate against Association memi:ership in general and Association leadership in
particular, to intimidate Association members, to slienate Association members from Association
leadership, to improperly dissuade Association members from challenge to or disagresment with
management on fnattcrs of comract I.nterprctation and administration, to interfere with the
administration of the Association, and to obtain otherwise uttavailable information about the
condict of Association business. The Department’s conduct of an imternal investigation into the
possible overuse of a contractnal benefit, involving in total less than $100, was also a clear
message to all bargaining unit. employees of the administration’s displeasure, and all bargaining
unit members were placed on nolice that they could be 5uhiécind to sirmilar ircatment.

Licutcnamt Surette’s actions were a continuation of what we find to be management’s
anti-urion animus which incleded the theme that Association members needed 10 demonsirate
stronger support for and allegiance to the interests of their employer at the cost of less support
for the rights and Interests secured to them by RSA 273-A in general and the specific benefits
obtained through the collective bargaiming process or risk ad}'arse impacts on career
advancement opportunilics.  Licutenant Surctte’s actions are a furlher example of the
Department’s improper interfersnce with s employees in the exercise of rights conferred by the
statute as well as dominance and interference in the administration of an employee organization.

The board reaches similar conclusions aboul Sergeani Morelli’s statements to officers

concerning problems staffing bike patrol and the low scores Captains Thomas and Feole awarded
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to Office Houle in staff evaluations completed during the Sergeant’s exam,  When confronted
with a diminished intcrest among officcts in bike parrol duty, Sergeani Morelli addressed the
situation with siatements to the etfect thﬁt the involved officers should reconsider Association
advice or guidance on such rmallers as it counld be detrimental to their careers. While Sergeant
Morelli’s general eriticism abﬂﬁt_ an officer’s reflsal to volunteer for certain duty or requests for
reassignment from unpopuoiar duty may have some validity, the manner in which he linked his
statements to the ﬁssacfation and in the process suggesting that an officer’s perceived
' connections to the Association could negatively impact career oppormunities was improper.

As to the {ow scores Officer Houle received on the Sergeant’s exam, it is true that fhose
soores did not change the exam’s outeome, but the actions of !‘élaptains Theomas and Feole are stili
subject to scratiny. The low scores are wndoubtedly attributable at some level to legitimate
concerns Captains Thomas and Feole have abowt Officer Houle as well as pﬂrsoﬁal animus
between the involved individuals. However, in this case, based upon the internal investigation
and its aftermath, the unusualty low Tevel of the scores and the fact that they were identical, the
board concludes that (‘aptams Thomas and Feole’s staff evaluations of Officer Houle were
primarily based vpon their and the Départment’s negative opinion about the Association and
Officer Houle's indjvidual role as Association president.  The board recognizes that teadership
qualitics and general sup;ﬁnrt of the Department are legitimate qualifications and obvious factors
to consider when evaluating cand_idatr::s, At the same time, however, Caplaing Thomas and Feule
cammot evaluate Officer Houle on the basis of a negative judgment about the Association and the
manner in which Officer Houle has discharged his responsibilities as an official Association

representative relative to the competing interests of the public employer. Their conduct
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represents a restraint and interference with Association members and the administration of the
Association.

The board resolves all remaining issucs in favor of the Department, including Association
claims that Officer Houle's reassignment to I’atrﬁl,’ the reflective vest requirement on bike pateol,
and the organization and conduct of the Sergeant’s exam’ constituicd iflegal anti-union animus.

It Appeal of Prof. Firefighters ol E. ﬁerrv, 138 N.1L. 142 (1993), the count adopted the federal

siandard for deciding whether an employer's actions were improperly motivated by a desire (o
retaliate against an employee because of union activity:
[V'|o establish an untair labor practice under federal law, the vnion must prove by
a preponderance of the evidenice that the discharge or elimination was motivaled
by a desire to frustrate union activity. The employer can meet the union’s
evidence of retaliatory motivation with its own evidence, as an employer’s
motivation is a question of fact to be determined by the board from the
consideration of all the evidencc. If the board finds by a preponderance of the
cvidence that the employer was unlawfully motivated 1o some dogree, an
employer can still avoid being adjudicated a violator of federal law by proving by
a preponderance of the evidence that regardless of the unlawful motivation, the
employer would have taken the same action for wholly permissible reasons.
1d. al 144-143 (emphasis In original){citations omitted). In this case, regatdless of any unlawful
motivation, the Department has established by a preponderance of the evidence that it would
have administered the Sergeant’s exam, reassigned Officer Houle to patrol, and required bike
patrol officers to wear the reflective vest for wholly permissible reasons. The Department
provided a valid explanation for the changes in the sequence of the different components of the
Sergeant’s exam. With respect to Officer Iloule’s reassignment 1o patrol. the Department has
broad discretion in the direction and assignment of personnct under RSA 273-A:1, XI and the
Management Righis provision of the 2007-08 CBA, and it offered legitimate reasons for the

reassignmenl which the board finds are sufficient to aveid the charge of anti-uniom animus.

2 With the exceplion of the identical Iow scores awarded by Captains Thomas and Feole, as already discussed.
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Likewise, Chief Giarone had legitimate safety based reasons which justify his requiremeni that
bike palréI officers wear the reflective vests.

As to the operation of 'Wéfngarren rights in this case, see Nationa! Labor Relations Boavd
v. J Weingarten, fnc., 420 1.8, 251 (1973), the Department argues that the board should find
that such rights do not apply under Ncﬁr Hampshire publi¢ sector labor law or, alternatively, that
the Department has not violated any ri_ghl,s the Association members may enjoy. At the time in
question, the Departiment in fact identified Officer Jacks.u::-n as an Association steward, requested
Eis attendance at the interviews in thal capacity, and provided him with information about the
subject matter of the interviews, thereby bebaving as though the officers being interviewed were
entitled to union representation.  As revicwed in Appea/ of Exeter Pofice A.v.vucf&tfan, 1534 N.H.
6l. 64 (2008), Weingarten fights artse when an emplovee requests union representation in
connection with proceedings that may result in discipline. AItho:ugh in the Exeter case the count
did not decide “what, if any, Wemgarten rights attach in New Homsphire,” this board has
recognized employees’ rights to such reprewntat.iém in a number of its decisions. &L at 66,
Therefiwe, it is the l_:r.:ard’s determi]micm thaf consisient with its prior decisions, the oflicers
being interviewed werc entitled to union representation upon request, and the board further finds
that the Deparunént did not violate iheir right to such representation in this case.

At the time of the internal investigation interviews the involved officers accepted union
representation from Officer Jackson and they did not request union representation from someone
other than Officer Jacksun.. if either Officer Jackson or (he involved officers believed that the
Department was infringing upon thelr rights under Feingartenr because of Officer Jackson's
involvement or due lo other réasons, il was incumbent upon them to request a delay in the

- interview process and/or the attendance of a different Association representative.  Such requests
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were not made and the Dcpartment could Justifiably conclude that Officer Jackson and the
involved officers were satisfied with the arrangements.  The board rcjects the Association’s
arguﬁ-mnt that the Depa:_'tment had an independent duty (o do more than it did on the facts of this
case. The Department cannot be blamed to the extent the Association believes Officer Jackson
was in fact n::nt. prepared or qualified to act as a wnion steward at the inferviews - the seleclion,
training and education of such repm%tives 1s the Association’s Busim_:ss.

In cnncluﬁiﬁm the Department docs not have the right (o use the tactics it employed in
this case to interfers with the administration of the Assmiaﬁbn, control or influence bargaining
unit members on matiers of conlract interpretation, or to usurp or undermine the Association or
its members® confidence in or aftegiance fo the Association. The Department’s actions constitute
unfair kabor practices in violation of R&A 2?3_—#&:5, I(a), (b} and {c). The board also finds that
the Department’s use of a non-contractyal process to address the laundry aIléwance dispute
constituted a breach of the parties’ collective bargaining agreement and vielated RSA 273-4:5 1
{h)to breach a collective bargaining agreement). This particular dispute should have been
addressed through the discussed confractual procedures. ‘The board cannot sanction the use of
the internal investigaﬁ::rn. process to address c:c:-ntract disputes like the one at issoe in this case.

In accordance with the foregoing, the Association’s complaint that the Department has
committed unfair labor practices in violation of provisions of RSA 273-A:5, Tis sustained in part
ard dismissed in part. The Department is ordered 1o vease and desist {tom the practices which
the board has found to be in violation of the statutc, and in particular (o refrain from further
atlempts to interfere with Assuciation members in the cxercise of their contractual and statutory
rights, and to refrain from undermining, influencing or limiting the extent to which bargaining

unit members rely upon Association leadership and guidance in matters concerning their rights
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under RSA 273-A in gencral as well as matters of contract interpretation aund administration in
particular by cxbrcss or Tmplied' threats of adverse impacts on individual employes’s career
opportunities. The administration is also ordered to permanenily remove the results of the
internal investigation from the personnel files of the affected officers and the low scores Captains
Thomas and l'eole awarded to Officer Tloule during the course of the Sergeant’s cxam from
C'Fﬁc&r Houle’s files and other Department files. The Town of Derry shail post this decision for
thirty days in a cleacly visible location calculated lo inform all members of the police
department, such as a police department employee bulletin board, and shall file a certificate of
posting with the board within ten days.
So ordered.
Signed ihis 13th day of March, 2009,
/st Jack Buckfey

Jack Buckley, Chair

By unanimous vote. Chair Jack Buckiey presiding with alternate Board Members Kevin E. Cash

- and Sanford Reberts, Esg. also voting.

Distribution:
. Joseph McKitwrick, Esq.
Thomas M. Closson, Esq.
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