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NH Supreme Court reversed and
remanded this decision on
05-22-2015. Slip Op. No. 2014-312.
NH Supreme Court Case No.
2014-312

STATE OF NEW HAMPSHIRE
PUBLIC EMPLOYEE LABOR RELATIONS BOARD

 New Hampshire Retirement System
and
State Employees Association of New Hampshire, Inc., SEIU Local 1984

Case No. G-0100-3
Decision No. 2013-262

Appearances:
Edward M. Kaplan, Esq., Sulloway & Hollis, PLLC, Concord, New Hampshire, for the Petitioner

Glenn R. Milner, Esq., Molan, Milner and Krupski, PLLC, Concord, New Hampshire, for
the Respondent _ .

Background:

The New Hampshire Retirement System (NHRS) filed a petition fof modification on
March 8, 2013 requesting’that the following posiﬁons be added to the positions spéciﬁcally
-excluded from the existing bargaining unit: Retiree Services Team Lead, Employer Aliditing
Team Lead, Employer Reporting Team Lead, Member Accounts Téam Lead (collectively, Team
Leads), Controller, Public Information Officer, Process Impro%zemenf Manager, Project Manager, '
and Regulatory Compliance Officer/Staff Attorney. The I\?IHRS. argues that the Team Leads,
Public Information Officer, and the Controller are supervisc;rs within the meahing of RSA 273- _
A:8, TI; that the Process Improvement Manager, the Project Manager, and the Public Information
Officer are confidential employees within the meaning of RSA 273-AJ:1, IX (c); and that the
newly-created position of Regulatory Compliance Ofﬁcer/Steiff Attorney is confidential and |

professional position that does not share a community of interest with the exiting bargaining unit.
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The State Employees Association of New Hampshire, Inc., SEIU Local >1984 (Union)
- objects to the petition and argues, among other things, that the circumstances have not changed
- to a degree warrahting modification of the unit as-required under Pub 302.05 and that the
‘ positiens at issue are not supervisory, confidential or otherwise inapioropriate SO as to warrant the
exclusion from the bargaining unit.
An adjudicatory hearing was originaliy seheduled for May 20, 2013 but, at the parties’
-requests, was continued three times and was ultimately conducted on September 3, 2013 at the

Public Erhployee Labor Relations Board (PELRB) offices in Concord. The parties had a full

opportunity to be heard, to offer documentary evidence, and to examine and cross-examine

witnesses. The parﬁes sﬁbmitted post-hearing briefs on September 17, 2013; and the decision is )

as follows. o
Findings of Fact

1. The NHRS is a public employer within the meaning of RSA 273-A:1, IX.

2. - The Union was certified by the PELRB on September 13, 1978 as the exclusive A

~ representative of the agreed upon NHRS bargaining unit following a representation election. The
PELRB 1978 Certification of Representative and Order to Negotiate contained the following
bargaining unit description:
Classified -state employees; i.e., Account Clerk II, Accountant II, Accounting
Technician, Auditor I, Clerk Stenographer III, Clerk Typist II and Retirement .
Counselor. EXCLUDED: Assistant Secretary N.H. Retirement System.
The NHRS bargaining unit is not a “grandfathered” or “recognized” umit. See PELRB

Certification of Representative and Order to Negotiate, Case No. 5-0340.

3. On May 6, 2004, based on the Union’s agreed upon petition to modify, the "

' PELRB issued a Modification of Certified Bargaining'Unit setting forth the following agreed
upon unit description: “Employees of the NH Retirement System, with the exception of those

employees excluded from the definition of public employee under the provisions of RSA 273-
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A:1, IX.” See PELRB Decision No. 2004-055 (Case No. S-0340).

4.

PELRB issued a Modification of Certified Bargaining Unit setting forth the following agreed

On June 11, 2009, based on the Union’s agreed upon petition for modification, the
\ . .

upon Bargaining unit description:

Employees of the NH Retirement System, with the exception of those employees
excluded from the definition of public employees under the provisions of RSA
273-A:1, IX. The following positions are specifically excluded: executive
director, chief legal counsel, director of investments, chief member services
officer, business and financial operations director, employer services director,
information technology director, human resources director/public information

~officer, internal auditor, hearings examiner, paralegal, executive assistant.

See PELRB Decision No. 2009-116 (Case No. G-0100-1). |

5.

the PELRB issued a Modification of Certified Bargaining Unit setting forth the following agreed

On March 22, 2010, based on the Union’s agreed upon petition for modification, -

upon unit description:

Employees of the NH Retirement System, with the exception of those employees

excluded from the definition of public employees under the provisions of RSA
273-A:1, IX. ' :

The following positions are specifically excluded: executive director, chief legal

counsel, director of investments, business and financial operations director,
employer services director, information technology director, human resources
director/public information officer, internal auditor, hearings examiner, director of
member services, human resources coordinator, and administrative coordinator.

See PELRB Decisionb No. 2010-059 (Case No. G-0100-2). |

6.

agreement (CBA) on April 16, 2010. The 2009-2011 CBA Recognition Clause provides in part

as follows:

The parties entered into the July 1, 2009 - June 30, 2011 collective bargaining

The Employer recognizes the Association which shall serve as exclusive
representative of all employees of the NHRS, within the bargaining unit with the
exception of those employees excluded from the definition of public employee

* under the provisions of RSA 273-A:1, IX.

See Joint Exhibit.

7.

| On December 7, 2011 the parties entered into a CBA with effective dates from
. 3 ‘






July 1, 2011 through June 30, 2013. The language in the Recognition Clause of the 2011-2013

CBA is the same as the language in the Recognition Clause of the 2009-2011 CBA.

8..  The following positions/job descriptions were established/amended as follows:

The Retiree Services Team Leader positio'n. There is no evidence as to
when this position of was established; and the job description for this
position was last amended on November 28, 2012.

The Employer Auditing Team Lead position was established on October
3, 2008; and the job description was last amended on October 1, 2012.

The Employer Reporting Team Lead position was established on March
10, 2008; and the job description was last amended on October 1, 2012.

The Member Accounts Team Lead position was established on February
2,2008; and the job description was last amended on October 25, 2011.

The Controller position was established on October 25, 2011; and the job

'description was last amended in 2011.

The Public Information Officer position was established on August 15,
1988; and the job description was last amended in May of 2011.

/

See NHRS Exhibit 6. No evidence was offered to show in what manner these job descriptions

were amended.

9. It appearé. that at some point the Public Information Officer position was

restructured into a Human Resources Director/Public Information Officer position. This

combined position was excluded from the bargaining unit based upon the parties’ agreement.

See PELRB Decisions, Nos. 2009-116 and 2010-059. It also appears that this position no longer

exists. Instead, there are now two separate positions: the Human Resources Manager position

and the Public Information Officer position. A separate position of Human Resources Manager

was created in June of 2012. See NHRS Exhibit 6. The parties agree that this position is

excluded from the bargaining unit. \

10.  The parties agree that the separate Public Information Officer position has been,

until nbw, treated by both parties as included in the bargaining unit.






11.  The job descriptions for the positions of Retiree Services Team Lead, Employer
Auditing Team Lead, Employer Reporting Team Lead, Member Accounts Team Lead,
Controller, and Public Information Officer contain the following language:

Carries out supervisory responsibilities in accordance with the organization’s
policies and applicable laws. Responsibilities include interviewing, hiring and
training employees; . planning, assigning and directing work; appraising

performance; rewarding and disciplining employees; addressing complaints and
resolving problems. ' '

Actively participates in NHRS’ Management Team, induding development and
implementation of strategic planning initiatives, collaborative problem-solving
and various project initiatives.

12.  George Lagos has been the NHRS Executive Director since February 1, 2012. His
main responsibility is to manage the NHRS. He reports to the NHRS Board. Since becoming the
NHRS Executive Director, Mr. Lagos has reviewed NHRS procedures, methodology, written
policies, and some of the job descriptions. He has met with the Tmsteés and the management
team in order to understand th.ejr roles in. organizational structure. His goal was to develop a
business plan. |

13. Acéording to Mr. Lagos, he concludgd based on his review that the NHRS lacked
rnanagemeﬁt stfucture because the management team lacked responsibility, accountability, aﬁd
authority. Mr. Lagos’ concern was that managerial employees did not have a proper Sense of
what their authorityAand responsibilities were. Prior to Mr. Lagos’ arrival to the NHRS, Team
Leads, the Public Information Ofﬁcer, and the Controller had responsibilities for managing other
bargaihing unit employees, including evaluating performance and iésuing discipline, but they
were not performing these responsibilities. |

14.  After completing his review, he commenced instituting changes to improve the
management structure, including the tréinjng of managerial employees. He developed a three-

year business plan, which included tasks of finalizing job descriptions and instituting

performance evaluations.






15. In‘ its petition, the NHRS admitted that the Team Lead and Controller positions
“have long had supervisory duties listed in the assoc{ated positioﬁ descriptions some of which
have not been carried out in fact.” See NHRS Modification Petition at 7.1.

16.  Rosamond Cain is the NHRS Human Resources (HR) Manager. She was hired on
August 20, 2012. As an HR Manager, she is responsible for all human resources functioné |
relative to the NHRS personnel, including re'cruitr_nent, employee b’eneﬁf administration, payroll
oversight, employee and lébor relations, and organizational and employee development. See
NHRS Exhibit 6.

17. According to Ms. Cain, prior to her arrival to the NHRS, some of “lead”!
employees had supervisory responsibilities but did not exercise them; and performance
appraisals were not being performed. Ms. Cain testified that the new NHRS management had
concerns that employees in question did not perform their assigned responsibilities and felt that
.they needed assistance in managing teams. To address these concerns, the new management
created a three-part training program for management, focused on evaluations, employee
expectation, and job performance, and began amending some of job descriptions and conducting
training sessions on berformance appraisals and supervisors’ accountability. All changes were
made after Ms. -Cain’s arrival and with her participation under the direction of the new Executive
Director.

18.  According to Ms. Cain, since her arrival, she modified some of job descriptions.
.The evidence is insufficient to permit a ﬁnding as to which job descriptions were modified and in
what manner they were modified.

19. Ms. Cain testified that Team Leads, the Controller, and the Public Information_
Officer now have the same responsibilities, including assigning work, issuing discipline, and

conducting performance evaluations; and that they all now conduct evaluations of other

' Ms. Cain appears to refer to the pos'itions of Teams Leads and the Controller.
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employees in the bargaining unit. The evaluations are reviewed by the Executive Director and
the HR, after which the original is placed in an evaluated employee’s personnel file. Evaluations
can affect employees’ chances for promotion or lead to placement on an improvement.plan or to
termination. No completed performance evaluations, redacted or otherwise, have been submitted
into the record.

- .20.  Ms. Cain also testified that these employee now issue disciplinary letters/written
warnings. A copy of a disciplinary letter is placed in an employee’s personnel file. As Exhibit 4, -
the NHRS submitted 3 written warnings, two of which were issued by Member Accounts Team
Lead and one - by Employer Reporting Team Lead, and two letters summarizing conversations
with employees regarding attire and behavioral concerns, which were issued by Retiree Services
Team Lead. The NHRS did not submit any examples of discipline issued by the Controller the
Public Information Ofﬁcer or the Employer Audltmg Team Lead.

21. According to Ms. Cain, a bargaining unit employee filed a grievance against a
.»Team Lead because the Lead denied an employee’s leave fequest. The Lead spoke with the
grievént and, later, participated in a meeting with. the employee, the I-lR, and the employee’s
- Union representative, which resolvecl the grievance. No evidence was offered as to which Team
Lead po.sition was involved in this grievance. |
22, The Process Improvement Manager position was estalblished after October 24,
2012. See Union Exhibits 2 &3. The Draft job description for the Process Improvement Manager
- position provides that the “scope of work” includes the followiﬁg: |
Determine operations to produce and develop processes to ensure quality, cost
and efficiency are at their peak. Implement smooth, speedy and efficient
workflow in all areas of the organization. Support the development of, refine and
document policies, procedures and practices. Perform special studies and projects
to implement design/strategy/changes as well as regulatory/ compliance changes.

See NHRS Exhibit 6. The Process Improvement Manager reviews all processes in the

organization and recommends modifications of some processes and elimination of others. He

7






improves processes and productivity by streamlining processes. He has access to all information

and can recommend staffing changes.

23.

The Process Improvement Manager’s responsibilities include the following:

Create, implement and maintain a system for organization-wide policy, procedure

and practice management. .
/

Partner with Executive Team to implement design/strategy changes as well as

-regulatory/compliance changes.

Monitor and improve the efficiency of processes through observations and
collecting and interpreting data from management and operation personnel.

Create, implement and maintain a system for monitoring organization-wide risk
management activities, working with the Executive Director and the Executive
Team to articulate the risk appetite of the organization.

Manages staff resources and teams, coordinates and establishes or1g1na1 priorities
related to project completlon and reviews project work.

In addition to representing the organization in the core team and being responsible
for all deliverables to that program, this individual is likely to be leading the cross
functional team, which increase the level of responsibility and accountability.

Makes recommendations for resources needed to ensure successful execution of
project plans.

Actively participates on NHRS Management Team including. development' and

»1mplementat10n of strategic planning initiatives, collaborative problem—solvmg

and various project initiatives.

See NHRS Exhibit 6.

24,

The Project Manager position was established in Malch of 2010. The “functional

area” of the Project Manager is 1nformat10n technology (IT) and the IT Director is the PrOJect

Manager’ s supervisor. The job descnptlon for the Project Manager position provides as follows:

The Project Manager is an individual who is able to manage/oversee multiple
activities within the orgamzatlon and is able to represent NHRS in the programs.
As such, a Project Manger [sic] is responsible for all deliverables to the program

‘to which they are assigned. To ensure that all the deliverables meet or exceed

customer expectations by leading at least one project, facilitating the completion

within the given schedule, budget and scope constraints and ensuring adherence to .

established design and control policies.

See NHRS Exhibit 6.





25,

The Program Manager’s responsibilities include the following:

Work with designated teams to develop a well-defined proj ect plan that meets the
organization’s stated objectives by balancing the organizational needs and wants
with the organizations budget and schedule constrains.

Effectively communicate project expectations to team members and stakeholders
in a timely and clear fashion. Liaise with project stakeholders on an ongoing
basis. : :
Coordinates and manages prO_] ect resources and teams 1nclud1ng assigning tasks
establishing deadlines, reviewing work and pl'lOI‘ltlZlng

Managing staff resources and teams, coordinates and established [sic] “original

- priorities related to project completion and reviews project work.

Makes recommendations for resources needed to ensure successful execution of
project plans. :

Oversees project development and documentation to ensure comphance Wlth-
organizational expectatlons pohcles and procedures.

Work with management to ensure that projects are adecjuately staffed and that
sufficient trainings are provided to complete the assigned tasks.

Track and report on the status of project deliverables, assess and mltlgates project
related risk. :

Work with the respective staff to develop, improve and promote documented,
efficient and consistent procedures that facilitates the development of quahty :
projects, reports and preparing budgets.

Conduct overall project assessment to identify project elements, best practices and

tools for future project use.

Manages staff responsible for database management and web development and
maintenance. :

Manages pension system related portion of IT helpdesk system reviewing and
assigning regulations, establishing deadlines and priorities, ensuring completion. -
Review and reports on all helpdesk items to management.

Serves as primary point of contact with pension software vendor, collaboration on

software affects, customizations, maintenance items, [sic] etc.

Budgetary respons1b1ht1es include the management of vendors, working elther in-
house or externally

In addition to representing the organization in the core team and being responsible
for all deliverables to that program, this individual is likely to be leading the cross
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functional team, which increase [sic] the level of responsibility and
accountability. :

Actively participates in NHRS Management Team, including development and
implementation of strategic plagming initiatives, collaborative problem-solving
and various project initiatives.
See NHRS Exhibit 6.
26.  Both the Process Improvement Manéger and the Project Manager have access to
personnel files. |
27.  Neither the Process Improvemenf Manager nor the Project Manager supervise
anybody. |
28. The Public Informéfion Officer “plans, develops, coordinates, and oversees thel
implementation of the public information, membership education, and internal and external
communiéations initiatives” of the 1\}HRS. |
29.  According to HR Manager Cain, the Public Information Officer might be
involved in issuance of NHRS press releases.
30.  The NHRS website contains over 100 press releases dating back to 2005 and none
of them concern contract negotiations. See parties’ stipulation. |
31.  The pbsition qf Regulatory Compliance Officer, which did not require a 1aw/A,
degree and was previously héld by a non-attorney, was modified into the position of Regﬁlatory
Compliance Officer/Staff Attorney- in Januéry of 2013. The new Regulatory Compliance
Officer/Staff Attorney position requires the emplbye’e to hold a JD degree from a recognized law
school and be a member in good standing in the New Hampshire Bar Association.' The

Regulatory Compliance Officer/Staff Attormney reports to the NHRS: Chief Legal

Counsel/Director of Legal Services and his responsibilities include representing staff in

administrative hearings under the direction of the Chief Legal Counsel and assisting the Chief

Legal Counsel with drafting of agency rules and regulations, with matters of statutory

interpretation and applicatiofl, and with special projects as requested. See NHRS Exhibit 6. The
10






Chief Legal Counsel has authorityvto delegate any case, inciuding personnel and labor related
cases, to the Staff Attorney. |
| | - Decision and Order

Decision Summary

The.NHRS’ request to exclude the positions 6f. Retiree Services Team Lead, Employer
Auditing Team Lead, Employer Reporting Team Lead, Membgr Accounts Team Lead, and
Public Information Officer on the ground that they are supervisory employees is denied because
the evidence is insufficient to prove that the circumstances have qhanged since the prior
represéntation proceedingé to a degree Wananting modification of the existing bargaining unit.
The NHRS’ request to exclude the Controller position on the ground that the Controller is a
supervisory employee is denied because the evidence is insufficient to prove that the Controller
exercises supervisory authority involving the significant exercise of discretion within the
meaning of RSA 273-A:8, II. The N}H{S" request to exclude the positions of ProcessA
Improvement Maﬁager, Project Manager, and Public Information Officer on the ground that they
are confidential employeés is denied }because the evidence is insufficient to prove that these
empldyees are confidential employees within the meéning of RSA 273-A:1, IX (c). The NHRS’
request to exclude the position of Regulatory Compliance Officer/Staff Attorhey on the ground
that this posiﬁon isv conﬁdential is grantéd. |
Jurisdiction

The PELRB has jurisdiction of all petitions to determine and modify bargaining units
pursuant to RSA 273-A:8 and Pub 302.05.
»Discussion | |

The legislature has vested the PELRB with primary authority to determine approp;'iate'
bargaining units. See Appéal of the University System of N.H., 120 N.H. 853, 854 (1980).
' Although the PELRB has “disc’retioh to redetennihe the composition of bargaining units”,
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established “expectations in collective bargaining should not be casually altered ...” See Appeal
of the Bow School District, 134 N.H. 64, 67, 71 (1991). Redeterminations or modiﬁcatiohs of
~ existing bargaining units are governed by Pub 302.05, which provides in relevant part as follows:
(a) Where the circumstances surrounding the formation of an existing bargaining

unit are alleged to have changed, or where a prior unit recognized under the
provisions of RSA 273-A:1 is alleged to be incorrect to the degree of warranting
modification in the composition of the bargaining unit, the public employer, or the
exclusive representative, or other employee organization if the provisions of
section (d) are met, may file a petition for modification of bargaining unit.

(b) A petition shall be denied if:

(1) The question is a matter amenable to settlement through the election
process; or :

(2) The petition atteinpts’ to modify the. composition of a ba;rgaining unit
negotiated by the parties and the circumstances alleged to have changed,
actually changed prior to negotiations on the collective bargaining agreement
presently in force. - '
Pub 302.05. The language of Pub 302.05 leayés the PELRB discretion in deciding whether or not
to grant petitions Ito modify. Appeal of Bow School District, supra, 134 NH at 73.
| In accordancé with Pub 302.05, contested modification petitions must be supported by
evidence demonstrating either that the circumstances have chang¢d since the time of the prior
bargaining unit proceedings or that “a prior unit recognized under the proVisiohs of RSA 273-
A:1” is incorrect to the extent that modiﬁcaﬁon is required. See T eamsters Local 633 of New
Hampshire and Town of Hooksett, PELRB Decision No. 2008-193 (September 25, 2008)
(modiﬁcation petition dismissed because‘ there has been no change in circumstances since time
of prior bargaining unit proceedings). Sée also Salem Public Administrators’ A&sociaz‘z’on and
Town of Salem, PELRB Decision No.‘2009—171 (August 18, 2009) (union’s modification pétition
- denied because there was “insufficient evidence that there has been a change in circumstances
since the most recent proceedings involving this bargaining unit”); Roches(er ‘Mvunz'cz'pal

Managers Group and City of Rochester, PELRB Decision No. 2009-182 (September 3, 2009)

- (union’s modification petitibn denied because change in employment status from probationary to
12 :






permanent is not material change in circumstances warranting modification). There is no claim in
this case that the unit at issue is a “unit recognized under the provisions of RSA 273-A:1” that is
‘;incorrect to the degree of warranting modification.”” Pub 302.05.

In this case, the existing bargaining unit consists of “[e]mployees of the NH Retirement
System; with the eXception of those employees excluded from the definition of public employees
| under the provisions of RSA 273-A:1, IX.”® The SEA and the NHRS agreed to this unit
composition in 2004. In 2009, the exclusion list was added fo this unit description pursuant to the
parties’ agreed upon request to specifically exclude certain positions from the bargaining unit.
On March 22, 2010, the exclusion portion of the unit description was modified again, pursuant té
the parties’ agreed-upon modification request. The NHRS ndw’ seeks to modify the existing
bargaining unit by adding several positions, some of which are new positions, to the exclusion
list. The threshold consideration is whether a moving party, here the NHRS, has saﬁsﬁed its
burden of proving by a preponderance of the evidence that a change in circumstances has
occurred since the PELRB modified the existing bargaining unit on March 22,2010. See PELRB

Decision No. 2010-059. See also Pub 302.05; 201.06 (c); Salem Public Administrators’

2 In addition, the rule-making history and the language of this section of the rule indicate that it was intended to
cover only bargaining units that were “grandfathered” or “recognized” pursuant to the “grandfather clause” and,
therefore, did not go through the normal unit determination hearing and election process. See Laws 1975, 490:3,
State Employees Ass’n v NH. Pub. Employee Labor Relations Bd., 116 N.H. 653, 366 A.2d 494 (1976).

3 RSA 273-A:1, IX provides as follows:
"Public employee" means any person employed by a public empldyer except:
(a) Persons elected by popular vote;

(b) Persons appointed to office by the chief executive or legislative body of the public
employer; :

(c) Persons whose duties ﬁnply a confidential relationship to the public employer; or

(d) Persons in a probationary or temporary status, or employed seasonally, irregularly or on
call. For the purposes of this chapter, however, no employee shall be determined to be in a
probationary status who shall have been employed for more than 12 months or who has an
individual contract with his employer, nor shall any employee be determined to be in a
temporary status solely by reason of the source of funding of the position in which he is
employed. :
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- Association and Town of Salem, PELRB Deeision No. 2009-171.

The NHRS asserts that the change in circumstances, | Which provides é basis for
modification, occurred when “the hiring of Mr. Lagos as the new NHRS Executive Director, in
February‘ 2012, initiated a process tﬁat has significantly modified the NHRS management

" structure and the responsibilities of certain positions.” See NHRS Post—Hearing Brief. According
to the IiIHRS, “certain positions beeame directly and significantly involved With emplbyee

supervision, evaluation, and discipline; certain recently - created or - revised positions came to

involve access to confidential infomiation...” Id. Specifically, the NHRS claims that the positions:

of Retiree Services Team Lead, Employer Auditing Team Lead, Employer Reporting Team

Lead, Member Accounts Team Lead, Public Information Officer, and Controller are supervisory -

~ within the meai;'ing of RSA 273-A:8, II; that the positions of Process Improvement Manager,
Project Menager, Public Information Officer, and Regulatory Complia'nee Officer/Staff Attorney
are eonﬁdential within the meaniﬁg of RSA 273-A:1, IX (c); that the newly-created poeiﬁen of
Regulatory Compliance Ofﬁcef/ Staff Attorney is confidential and professienal position that does
not share a community of i interest with the exiting bargalmng unit.
In Appeal of City of Laconia, 147 N. H. 495, 497 (2002), the Supreme Court agreed with
the PELRB’s determination that “preparing written, as opposed to_oral, evaluathns was not a
~ material ‘change in circumstances’Awarran'ting modiﬁcetion of the\bargeining unit.” In Laconia,
the public employer requested to remove captainé and lieutenants ae supervisory employees from
- the bargaihing unit that had 'inclﬁded,ﬁreﬁghters, captains, and .lieute11el1ts since 1956 and was
recognized and certified by the PELRB in 1976. Id at 495. The Supreme Court, stated in part:
As the PELRB noted, witnesses for beth sides testified that both lieutenénts and
captains had evaluated firefighters orally since the bargaining unit was originally
certified in1976. The record supports the PELRB’s conclusion that the written

evaluations have little or no more effect than the oral evaluations. That the
evaluations must now be written does not materially change the responsibility.

14






Id. at 497.%

| In Salem Public Adminisz‘rdz‘ors ’ Association' and Town of Salem, supra, PELRB Decision
No. 2009-171, the union’s modification peﬁtion was denied because there was “insufficient
evidence that there has been a change in circumstances since the most recent proceedings
involving this bargaining umt were completed in March, 2007 or that the current composition of -
‘the bargaining unit is incorrect to a degree warrahting modification.” In Salem, the most recent
proceedings involving the bargaining unit concluded in March, 2007, i.e. two years prior to filing
of the modiﬁcetionv petitien. The 2007 changes to the bargaining unit, and in particular the
exclusion of the disputed six positions, were deemed appropriate and n'eces'sarsf- by the union and
. by the Town, and the partres’ agreement on unit composition was accepted and appreved by the
PELRB, See id, In 2009, the union claimed that six previously-excluded positions should be
added to the bargaining unit and that this modiﬁcationlwas appropriate because the Town failed
to make progress on individual employment agreements with six employees. The PELRB found
that “[t]he evidence concerning the Town’s failure to make progress.to the [Union’s] satisfaction
on ‘individual _employment agreements with some or all Qf the employees holding the six
positions excluded from the bérgeining unit in 2007 is not a change in circumstance which -
justifies these modification proéeedings.” Id. | |

Similarly in Teams{ers Local 633’ of New qupshz're_ and Town of Hooksett, PELRB

Decision No. 2008-193, rhe PELRB denied the union’s modification petition seeking to add a
position of sergeant to tlre existing bargaining unit on the ground that the supervisory
responsibilities‘. of sergeants decreased‘ due to the addition ef the layer of supervisors to the

department. The PELRB found that there was insufficient evidence that the current

" % The PELRB decision in this case was affirmed in part; vacated in part; and remanded. The Court remanded the
case for a determination as to: “(1) whether lieutenants and captains are supervisors within the meaning of RSA 273-
A8, II; (2) if the lieutenants and captains are supervisors, whether it is permissible to include them in the same .
bargaining unit as firefighters; and (3) whether the city is barred from challenging the composition of the bargaining
unit because of laches or any other reason, see Laws 1975, 490:3, State Employees Ass’n v. NH. Pub. Employee
Labor Relations Bd., 116 N.H. 653, 366 A.2d 494 (1976).” See Appeal of City of Laconia, supra, 147 N.H. at 497.
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fesponsibilities of sergeants in the areas of employee discipline, employee evaluation, hiring, and
general supervision or applicable legal standards had changed to a degree justifying re-
examination of the exclusion of s'ergeants from bargaining unit since the PELRB considered
union’s previously unsuccessful modification petition.

On the other hand, an increase in working hours, “reflecting the need for more daily
contact With students, teachers and parents, could constitute a change in circumstances sufficient
to permit a school nurse to be included in the teachers’ bargaining unit because the PELRB could |
reasonably determine that it intensified the community of interest between the school nurses and
the teachers.” Appeal of Bow School District, supra, 134 N.H. at 73.

L The NHRS’ request to exclude Team Leads, Public Information Officer, and
Controller positions as “supervisory” within the meaning of RSA 273-A:8, IL

A. Team Leads and Public Information Officer.

In this case, the evidence is insufficient to prove that the circumstances have changed to a

degree of warranting modification with respect to the Team Leatds and Public Information
Officer positions since the unit’s modification in March of 2010. Based on the evidence, the
Team Lead posiﬁons and the Public Information Officer position appear to have bcen created
prior ;[o March, 2010 bargaining unit proceedings. The eviclencc also reflects that whatever
authority these positions might have, they I;ave had for a long tithe. See e. g NHRS Modification
Petition, at No. 7 (NHRS admitted that the Team Lead positioné “hcve long héd supervisory
duties listed in the associated position descriptions some of which have not been carried out in
| fact”). Although the HR Director initiated modiﬁcations/ainendments of some of the existing job
descriptions since her hiring in‘August of 2012, there is no evidence as to which job descriptions
were modified and in | what manner they were modified. Thereforc the job description
amendments proyide insufﬁcicnt evidence of a change in circumstances. Further, contrary to the

NHRS’ claim, the hiring of new management and the implementation of new managerial

strategic plan are not material changes in circumstances warranting modification of an existing
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bérgaining unit. Based on the record, the NHRS failed to satisfy its burden of proving that, with
respect to Team Lead positions and the Public Information Officer position, the circumstances
have changed to a degree of warranting modification of the bargaining unit siﬁce the unit’s
modification in March of 2010. By requesting a removal of the positions that existed at fhe time
of the prior representation proceedings, the NHRS is trying to undo an agreed upon unit
composition without meeting its burden to prove a change in circumstances. Accofdingly, th¢
petitioner’s request to remove the Team Lead positions and the Public Iﬁorﬁation Officer
position as “supervisory” is denied.
: | B. Controller

The Controller position was established on October 25, 2011, i.e. after the March 2010
modification proceedings, and was last amended in 2011. ‘It is unclear what fhe nature of the
amendment waé.'The creation of a new position is a material change in circumstances that may
Warrant_modiﬁcaﬁon of an existing bargaining unit. In this case, the NHRS argues that the
Controller is a supervisory employee within the meaning of RSA 273-A:8, II and should,
therefore, be excludeli from the bargaining unit containing employees the Controller ‘-allegedly
supervises. |

RSA 273-A:8; II provides that “[p]ersons exercising supervisory authbrity_ involving the
significant eXercisé of discretion may ﬁot belong to the same bargaininglunit as the employees
they supervise.” Statutory supervisory employ_ees' are separated from the employees they
supervise “to avoid conflicts between the two groups because of the differing duties and
relétionships which characterize each group.” Appeal of Town of Stratham, 144 N.H. 429, 432
(1999). See also New England Police Benevolent Association, Inc.,A Loccﬂ 50 et al. v. State of
New Hampshire, Department of Safety, DMV, PELRB Decision No. 2006-169; New England
Poliée Benevolent Association, IUPA, AFL—CIO v. Town of Hillsborough, PELRB Decision No. -

2010-112.
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A supervisory relationship within the meaning of RSA 273-A:8, II exists “when the
‘'supervisor is genuinely vested with significant supervisory authority that may be exerted or
withheld dependii;g on his or her discretion.” International Chemical Wo?kers Union Council
and Hillsborough County Nursing Home, PELRB Decision No. 1999-079. In determining
whether an employee exercises supervisory authority. involving the significant exercise of
discretion, iniportant factors to consider inclpde “the employee’s authority to evaluate other

employees, the employee’s supervisory role, and the employee’s disciplinary authority.” Appeal

of Town of Stratham, 144 N.H. at 432. See also NEPBA4, Inc. Local 40/NH Fish & Game :

Conservation Officers et al. v. SEA/SEIU Local 1984, PELRB Decision No. 2006-174;
Teamsters Local/Plaistow Town Employees v. Town of Pldistow, PELRB Decision No. 2010-
062. A proper assessment of whether a position is supervisory “requires consideration of matters
such as the nature, éxtent, character and quality of [empioyee’s] authqrity and involvement in the
areas of discipline, evaluations, and hiring.” Tilton Police Union, NEPBA Local 29 v. Town of
Tilton, PELRB Decision No. 2007—1(()‘(). “[S]ome employees performing supervisory functions in
accordance with professional norms will not be vested with the ‘supervisdry authqrity involving
the significant exercise of diécretion’ described by RSA 273-A:8, I1.” Appeal of East ]5erry Fi7~é
.. . Precinct, 137 N.H. 607, 611 (1993). See also Hampstead Police Union, NEPBA Local 37 and
Town of Hampstead, PELRB Decision No. 2008-071.

In this case, the evidence is insufficient to -establish that the Controller exercises
“supervisory authority involving the significant exercisé of discretion.” The NHRS did not
submit‘any‘ performance evaluation forms, redacted or otherwise, completed by the Controller, or
any other employee, into evidenc.e. Further, none of the disciplinary letters, submitted by the
NHRS as Exhibit 4 were issued by tﬁe Controller and there was no evidence as to the
Controller’s role, if any, in \hiring. The NHRS offered very general testimony as fo

responsibilities of employees the NHRS wants to exclude as “supervisory” and a boilerplate
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statement in the job description. This evidence is not very probative. No specific evidence was
offered as to the Controller’s responsibilities. Based on the foregoing, the NHRS failed to satisfy
its burden of proof with respect to its claim that the Controller is a supervisory employee within
the meaning of RSA 273-A:8, II. Accordingly, the petitioner’s request to remove the Controller
position from the existing bargaining unit is denied.
1L NHRS’ request to exclude Process Improvement Managef, Project Manager,
Public Information Officer, and Regulatory Compliance Officer/Staff
Attorney as confidential employees within the meaning of RSA 273-A:1, IX.

The NHRS also argues that the positions of Process Improvement Manager, Project
Manager, Public Information Officer, and Regulatory Compliance officer/Staff Attorney should
be excluded from the bargaining unit because they are confidential positioﬁs within the meaning
of RSA 273-A:1, IX.

RSA 273-A:1, IX (c) defines “public employee" as “any person employed by a public
employer except ... [p]ersons whose duties imply a confidential relationship‘ to the public
employer.” “Confidential employees” are “those employees who have access to confidential -
information with respect to labor relations, negotiations, significant personnel decisions and the
like.” Appeal of Town of Moultonborough, 164 N.H. 257, 262 (2012).

In Appeal of Town of Moultonborough, the Supreme Court agreed with the PELRB that
the executive assistant to the police chief was not a confidential employee within the meaning of
RSA 273-A:1, IX:

In Appeal of City of Laconia, the PELRB ruled that an administrative secretary
did not act in a confidential capacity. City of Laconia, 135 N.H. at 423. The
PELRB’s decision rested upon evidence that the administrative secretary was
responsible for preparing wage and benefit surveys and for requesting information
from other communities regarding the types of employment contracts. Id. Our
review of the record, however, indicated that the administrative secretary was
privy to the personnel director’s personal thoughts, strategies, and notes about the
collective bargaining process. Id. Moreover, the administrative secretary opened
all inter-departmental communications, including those involving labor
negotiation strategies between the city manager and the personnel director. Id.

Accordingly, we concluded that it was unreasonable to require the personnel
director, as the city’s chief labor negotiator, to work under circumstances in which
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he must keep secrets from his secretary regarding a significant part of his work,
and concluded that the position was conﬁdent1a1 Id.

We reached a similar conclusion in Appeal of Town of Newport. In Newport, the
department secretary worked under the general supervision of the director of
public works, an administrative superior who outlined departmental policy, made
work assignments, and evaluated work in terms of effectiveness of results. Town
of Newport, 140 N.H. at 346-47. Moreover, she maintained personnel records,
was privy to disciplinary actions taken, and attended staff meetings at which
confidential matters were discussed. /d. at 347. In addition, the director of public
works- testified that if a proposed bargaining unit was created, the department
secretary might be put in a situation in which her loyal-ties would be divided
between the union and the town. /d. Based upon this evidence, we concluded that
~the department secretary position was not sufficiently distinguishable from the
administrative secretary position that we found confidential in Laconia and,
therefore, should be excluded from the proposed unit. Id. at 348.

Laconia and Newport, however, are distinguishable from this case. Unlike in
Newport, in which the department secretary maintained personnel records,
" Newport, 140 N.H. at 347, here, the executive assistant does not maintain
personnel files and only the chief has a key to the locked cabinet containing
personnel files. Additionally, she does not attend staff meetings or non-public
meetings between the chief and board of selectmen. See id. Moreover, although
she receives all of the department mail, she does not open mail marked
‘confidential.’

The Town’s obJect1on to the inclusion’ of the executive assistant position in the
proposed bargaining unit rests largely upon conjecture regarding her role after the
unit is certified. Whatever her potential role may be with regard to labor
negotiations, the objection is premature. See Plainfield Support Staff/NEA-New
Hampshire v. Plainfield School District, SAU #32, PELRB Decision No. 94-48,
~at 3 (PELRB June 21, 1995). Accordingly, we concur with the PELRB’s
conclusion that ‘the Executive Assistant is not involved with personnel or other
confidential labor relations matter[s] in any meaningful way,” and, therefore,
should be included in the bargaining unit. '

Appeal of Town of Moultonborougk supra 164 N.H. at 263-64.

A. Process Improvement Manager, Project Manaoer, and Pubhc

Information Officer.

In this case, the evidence is insufficient to establish thatthe Process Improvement

Manager, the Project Manager, and the Public Information Officer are confidential employees.
None of these employees are involved in collective bargaining, discipline, or other confidential
labor relations matters. The evidence is insufficient to show that these employees are privy to the

HR Director’s or the Executive Director’s personal thoughts, strategies, and notes about the
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collective bargaining process. Similarly to the town’s objection in Moultonborough, the NHRS’
request to exclude the Process Improvement Manager rests largely upon conjecture regarding the

potential role this employee might have in personnel related matters if and when the Process

Improvement Manager recommends a reduction in staff at some time in future. This alone is

- insufficient to establish confidential status of this employee. Similarly, the evidence that the
Process Improvement Manager and Project Manager might have accese to personnel files ie not
sufficient to establish that they are involved in confidential personnel_ or labor relations matters in
any meaningful way.

The NHRS requests .thev exclusion of the Public Information Officer as a cenﬁdential
employee on th‘e. ground that the Public Information Officer is pﬁvy to the information as to how
prees releases are created and hae aecess to thevNH‘RS press releases before they are issued. The
parties stipulated that the NHRS prese releases are posted on its website and that none of the 100
press releases ciating back to 2005 concern contract negotiations. Based on the foregoing, the
evidence is insufﬁeient to establish that the Public Information Officer is a confidential
employee within 4therneaning‘ of RSA 273-A: 1, IX.

Accordingly, the NHRS’ recllues;t to exclude the posi‘nions of Process Impr’ox./ement
Manager,- Project Manager, and Public Information Officer from ﬁhe bargaining unit on the
ground that they aie conﬁdential employees is denied. |

| B. Regulatory Complianee Offieer/Staff Attofney.
. The position of Regulatory Compliance Officer has been modified into a position of
Regulatory‘ Compliance Officer/Staff Attorney (Staff Attornejr) in January of 2013.% As opposed

to the previous Regulatory Compliance Officer position which did not require a law degree, the

new Staff Attorney position requires the employee to hold a JD degree from a recognized law

> As set forth above, the creation of a new position is a material change in circumstances that may warrant
modification of an existing bargaining unit. : '
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school and be a member in good standing in the New Hampshire Bar Association. Thé Staff
Attorney reports to the NHRS Chief Legal Counsel. Staff Attorney’s responsibilities inélude
representing NHRS staff in administrative hearings under the direction of the Chief Legal
Counsel and assisting the Chief Legal Counsel with special projects as requested. The Chief
Legal Counsel has authority to delegate any case, including persbnnel and labor related cases, to
the Staff Attorney. Based on the foregoing, the Staff Attorney position is a confidential position
within the meéning of RSA 273-A:1, IX and is, therefore, excluded from the bargaining unit.
Accordingly, the NHRS’ request to exclude the positions of Retiree Services Team Lead,

Employer Auditing Team Lead, Employer Reporting Team Lead, Member Accounts Team Lead,
- Controller, Public Information Officer, Process Improvement Manéger, and Project Manager is
denied. The NHRS’ request to exclude the position of Regulatory Compliance Officer/Staff
A’Etomey is granted. A Modification of Certified Bargaining Unit shall be issued and shall
contain the following unit description®:

Employees of the NH Retirement System, with the exce’ptioh of those

employees excluded from the definition of public employees under the

provisions of RSA 273-A:1, IX.

The following positions are specifically excluded: executive director, chief

legal counsel, director of investments, business and financial operations

director, employer services director, information technology director,

human resources director, internal auditor, hearings examiner, director of

member services, human resources coordinator, administrative

coordinator, and regulatory compliance officer/staff attorney.
So ordered.

I?ecember 20,2013 ' % Z Z z le//f(

Karina A. Mozgovaya, Es
Staff Counsel/Hearing Ofﬁcer

Distribution:
Edward M. Kaplan, Esq. -
Glenn R. Milner, Esq.

S The parties do not dlspute that the Human Resources Managei position is a confidential position and should be
excluded from the bargaining unit.
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NOTICE: This opinion is subject to motions for rehearing under Rule 22 as
well as formal revision before publication in the New Hampshire Reports.
Readers are requested to notify the Reporter, Supreme Court of New
Hampshire, One Charles Doe Drive, Concord, New Hampshire 03301, of any
editorial errors in order that corrections may be made before the opinion goes
to press. Errors may be reported by E-mail at the following address:
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00
a.m. on the morning of their release. The direct address of the court's home
page is: http:/ /www.courts.state.nh.us/supreme.
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Milner & Krupski, PLLC, of Concord (Glenn R. Milner on the brief and
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LYNN, J. The petitioner, the New Hampshire Retirement System (NHRS),
appeals the decision of the New Hampshire Public Employee Labor Relations
Board (PELRB) denying the NHRS’s petition to modify the composition of the
respondent, Local 1984, a bargaining unit represented by the State Employees’
Association (SEA), to exclude from the unit certain supervisory positions. See
N.H. Admin. Rules, Pub 302.05(a). We reverse and remand.

I

The following facts were found by the PELRB or are otherwise not in
dispute. The NHRS is a public employer within the meaning of RSA 273-A:1,
IX (Supp. 2014). On September 13, 1978, the PELRB certified the SEA as the



suzanne

Text Box

Reverses & remands PELRB Decision No. 2013-262





exclusive representative of a bargaining unit composed of certain of the NHRS’s
“[c]lassified state employees.” Between 2004 and 2010, and without objection
from the NHRS, the PELRB issued three orders modifying the bargaining unit
at the SEA’s request. In 2004, the unit description was modified to read as
follows: “Employees of the NH Retirement System, with the exception of those
employees excluded from the [applicable statutory] definition of public
employee . . ..” In 2009 and 2010, while the general unit description remained
unchanged from 2004, it was specifically modified to exclude certain
enumerated positions, none of which are relevant to this appeal. Subsequent
to these modifications, on December 7, 2011, the NHRS and the SEA entered
into a collective bargaining agreement with effective dates from July 1, 2011,
through June 30, 2013.

George Lagos became the executive director of the NHRS in February
2012. Upon assuming his new position, Lagos reviewed NHRS’s procedures,
methodology, written policies, and some job descriptions, and met with the
Trustees and management team, all with the goal of developing a new business
plan. Based upon his review, Lagos concluded that the NHRS lacked an
effective management structure because the management team itself lacked
responsibility, accountability, and authority. Specifically, he was concerned
that managerial employees did not have a proper sense of the scope of their
authority and responsibilities. Lagos instituted changes to improve the
management structure of the NHRS, including the training of managerial
employees, and developed a three-year business plan that involved, among
other things, instituting performance evaluations.

Rosamond Cain was hired as the NHRS’s Human Resources Manager in
August 2012. Under the direction of Lagos, she helped to address concerns
that certain NHRS employees did not perform their assigned responsibilities
and needed assistance in managing their teams. As a member of the new
management team, Cain participated in the creation of a three-part training
program for management that focused upon evaluations, employee
expectations, and job performance. She also amended job descriptions and
conducted training sessions on performance appraisals and supervisor
accountability.

The following NHRS positions, all members of the bargaining unit as
currently constituted, were affected by the new management team’s training
efforts and are the subject of this appeal!: Retiree Services Team Lead,

! In addition to denying the petition for modification with respect to the positions identified in the
text, the PELRB also refused to exclude the positions of Process Improvement Manager and
Project Manager from the bargaining unit. The NHRS does not challenge the PELRB’s decision
with respect to these positions. The PELRB also granted the petition for modification insofar as it
requested that the newly created position of Regulatory Compliance Officer/Staff Attorney be
excluded from the bargaining unit, and the SEA has not filed a cross-appeal challenging that
decision.





Employer Auditing Team Lead, Employer Reporting Team Lead, Member
Accounts Team Lead (collectively “Team Leads”), Public Information Officer,
and Controller. The Employer Auditing, Employer Reporting, and Member
Accounts Team Lead positions were established on various dates in 2008; the
record does not indicate when the Retiree Services Team Lead position was
established. The Public Information Officer position was established in 1988,
and the Controller position was established in October 2011. The job
descriptions for all of these positions contain the following language:

Carries out supervisory responsibilities in accordance with the
organization’s policies and applicable laws. Responsibilities
include interviewing, hiring and training employees; planning,
assigning and directing work; appraising performance; rewarding
and disciplining employees; addressing complaints and resolving
problems.

Actively participates in NHRS’ Management Team, including
development and implementation of strategic planning initiatives,
collaborative problem-solving and various project initiatives.

Prior to the new management team'’s efforts, these positions, as indicated by
the job description, were responsible for managing other bargaining unit
employees, but were not actually performing these responsibilities.

Cain testified that, under the new management regime, the Team Leads,
Public Information Officer, and Controller now all have similar supervisory
responsibilities, including assigning work, imposing discipline, and conducting
performance evaluations of other employees who are members of the
bargaining unit. The performance evaluations are reviewed by the human
resources department and by Lagos, after which each employee’s evaluation is
placed in his or her personnel file. The evaluations may affect the employee’s
opportunities for promotion, lead to placement on an improvement plan, or
result in discharge. The NHRS did not submit any completed performance
evaluations to the PELRB hearing officer. Cain also testified that these
positions now issue disciplinary letters and written warnings which, like the
performance evaluations, are placed in the employee’s personnel file. The
NHRS submitted to the hearing officer three written warnings, as well as two
letters summarizing conversations with employees regarding attire and
behavioral concerns.

On April 8, 2013, the NHRS filed the subject modification petition with
the PELRB. See N.H. Admin. Rules, Pub 302.05(a). In it, the NHRS sought to
exclude from the bargaining unit the Team Lead, Public Information Officer,






and Controller positions on the grounds that circumstances had changed and
that the positions were now supervisory within the meaning of RSA 273-A:8, 11
(Supp. 2014). The SEA objected to the petition to modify, arguing that the
circumstances regarding those positions had not changed to a degree
warranting modification of the bargaining unit and that the positions were not
otherwise improperly included within the unit.

Following an evidentiary hearing, a PELRB hearing officer denied the
petition to modify the bargaining unit. With regard to the Team Leads and
Public Information Officer — positions which had been created prior to the
March 2010 modification of the bargaining unit2 — the hearing officer found
that the “hiring of new management and the implementation of new managerial
strategic plan are not material changes in circumstances warranting
modification of an existing bargaining unit.” Regarding the Controller position,
which was created after the March 2010 modification, the hearing officer
acknowledged that the creation of a new position could warrant a modification
of an existing bargaining unit, but denied exclusion of this position from the
unit on the ground that there was insufficient evidence “to establish that the
Controller ‘exercises supervisory authority involving the significant exercise of
discretion.”

The PELRB reviewed and approved the hearing officer’s decision, see N.H.
Admin. Rules, Pub 205.01, and subsequently denied NHRS’s motion for
rehearing, see N.H. Admin. Rules, Pub 205.01(d), 205.02(a); RSA 541:3 (2007).
This appeal followed.

On appeal, the NHRS argues, among other things, that the PELRB erred
by failing to exclude certain supervisory employees from the unit, as the
change in status of those positions from “supervisory-in-name-only to
supervisory-in-fact is a change sufficient to require modification of the
bargaining unit” pursuant to New Hampshire Administrative Rules, Pub
302.05(a). It specifically argues that modification of the bargaining unit under
the changed circumstances is mandated by RSA 273-A:8, II, which prohibits
supervisors and the employees they supervise from belonging to the same
bargaining unit. We agree that the change in the contested positions to
“supervisors-in-fact” constituted a material change in circumstances
warranting modification of the unit.

2 In her decision, the hearing officer stated that these positions “appear|ed]” to have been created
prior to the March 2010 bargaining unit modification. Since neither party contends that the
hearing officer’s statement is inaccurate, we assume that the Team Lead and Public Information
Officer positions were in fact included in the bargaining unit prior to the modification of the unit
approved by the PELRB in March 2010.





II

RSA chapter 541 governs our review of PELRB decisions. See RSA 273-
A:14 (2010); RSA 541:2 (2007). “Under RSA 541:13 (2007), we will not set
aside the PELRB’s order except for errors of law, unless we are satisfied, by a
clear preponderance of the evidence, that it is unjust or unreasonable.” Appeal
of Hillsborough County Nursing Home, 166 N.H. 731, 733 (2014). The PELRB’s
findings of fact are presumed prima facie lawful and reasonable. RSA 541:13.
“In reviewing the PELRB’s findings, our task is not to determine whether we
would have found differently or to reweigh the evidence, but, rather, to
determine whether the findings are supported by competent evidence in the
record.” Appeal of Hillsborough, 166 N.H. at 733. “We review the PELRB’s
rulings on issues of law de novo.” Id.

New Hampshire Administrative Rules, Pub 302.05(a) provides, in relevant
part:

Where the circumstances surrounding the formation of an existing
bargaining unit are alleged to have changed, or where a prior unit
recognized under the provisions of RSA 273-A:1 is alleged to be
incorrect to the degree of warranting modification in the
composition of the bargaining unit, the public employer, or the
exclusive representative . . . may file a petition for modification of
bargaining unit.

The NHRS argues that there has been a change in circumstances surrounding
the formation of the unit; namely, that the Team Lead, Public Information
Officer, and Controller positions, which were previously only “supervisors-in-
name,” are now supervisors-in-fact. The NHRS further argues that the change
is material and thus warrants modification, as it would “result in a statutory
violation with respect to the composition of the bargaining unit.” Cf. Appeal of
City of Laconia, 147 N.H. 495, 497 (2002) (whether a change is material is part
of the modification analysis); RSA 273-A:8, II. In response, the SEA first
argues that the issue of whether there has been a material change in the
contested positions is a mixed question of law and fact and, because the NHRS
failed to provide a transcript of the evidentiary hearing before the PELRB, we
should decline review. The SEA also contends that the NHRS’s argument fails
because it confuses the PELRB “findings” with mere recitations of testimony.
Finally, the SEA argues that there was no material change in circumstance.

As a preliminary matter, we first address the SEA’s assertion that the
NHRS cannot prevail on appeal because it did not provide a transcript of the
evidentiary hearing, which is needed to address what it contends is a mixed
question of law and fact. The SEA essentially asserts that, absent a transcript,
the NHRS has no factual basis upon which to rely for its modification argument
because the recitations contained in the “Findings of Fact” section of the





hearing officer’s order, upon which the NHRS relies, do not actually constitute
factual findings. Instead, the SEA claims that these statements are merely
inconclusive recitations of witness testimony that the hearing officer was free to
accept or reject, even if uncontroverted. See Appeal of Armaganian, 147 N.H.
158, 163 (2001) (stating that the New Hampshire Personnel Appeals Board was
not required to believe even uncontroverted witness testimony). We disagree.

The SEA accurately states the general principle of law, but it misses the
mark in applying the principle to the record before us. Although the hearing
officer did phrase some of her factual recitations in terms of what certain
witnesses said or what certain documents showed, rather than in terms of
what she found to be true, there is no indication that her ultimate decision
regarding modification of the bargaining unit hinged on credibility
determinations or that there was any question as to the accuracy of the facts
about which evidence was presented. Rather, the dispute between the parties
turns upon the legal implications of those facts with respect to the issue of
whether a modification of the bargaining unit was warranted. Thus, the most
sensible construction of the hearing officer’s order is not that she rejected some
or all of the evidence presented, but that she found that evidence legally
“insufficient” to support the relief that the NHRS requested. See Fischer v.
Superintendent, Strafford County House of Corrections, 163 N.H. 515, 519
(2012) (interpretation of court order is subject to de novo review). Because a
transcript is not required for us to review this purely legal issue, we are free to
consider the NHRS’s arguments. Tiberghein v. B.R. Jones Roofing Co., 151
N.H. 391, 394 (2004).

We agree with the NHRS that a change that would result in a bargaining
unit violating RSA 273-A:8, II constitutes a material change in circumstances
warranting modification. Thus, we must examine the language of that statute.
Although the PELRB’s determination will not be overturned unless it is
erroneous as a matter of law, or unjust or unreasonable, we are the final
arbiter of the intent of the legislature as expressed in the words of the statute
considered as a whole. Appeal of Town of Moultonborough, 164 N.H. 257, 264
(2012). RSA 273-A:8, II states, in pertinent part, that “[pJersons exercising
supervisory authority involving the significant exercise of discretion may not
belong to the same bargaining unit as the employees they supervise.” To
determine whether the Team Lead, Public Information Officer, and Controller
positions exercise supervisory authority involving the significant exercise of
discretion, we consider several factors: their authority to evaluate other
employees; the nature of their supervisory role; and their disciplinary
authority. Id. at 266.

We first consider the Team Lead, Public Information Officer, and
Controller positions’ authority to evaluate other employees within the
bargaining unit. Under the job descriptions, these positions are responsible for
“appraising performance,” and, under the new management team, now actually
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do evaluate other employees in the bargaining unit. These evaluations are
placed in the employee’s personnel file, and can affect the employee’s
opportunities for promotion, can lead to placement on an improvement plan, or
can lead to termination.

We focused upon similar facts in Appeal of University System of New
Hampshire, 131 N.H. 368, 376 (1988). In reversing the PELRB’s decision that
captains were not supervisors, we relied in part upon the fact that captains,
like the contested positions here, had the authority to evaluate subordinate
employees within the same bargaining unit. University System, 131 N.H. at
376. Likewise, in Appeal of Town of Moultonborough, we found that sergeants
and captains were supervisors, and reversed the PELRB’s decision to the
contrary, because those positions also had the authority to evaluate
subordinate employees in the same bargaining unit. Moultonborough, 164
N.H. at 267. As is the case here, the evaluations conducted by the contested
positions in University System and Moultonborough affected subordinate
employees. In University System, 131 N.H. at 266, the evaluations were given
weight in merit pay increase decisions and led to a new employee being
discharged for not progressing in a satisfactory manner; in Moultonborough,
164 N.H. at 267, the evaluations were placed in the employee’s personnel file
and were considered in determining step raises. Thus, based upon the facts
before the PELRB, we conclude that the contested positions’ authority to
evaluate other bargaining unit members shows that these positions exercise
supervisory authority involving the significant exercise of discretion.

The SEA emphasizes that the NHRS did not submit any completed
performance evaluations to the PELRB. However, given that the new
management regime was of recent vintage at the time of the hearing, and that
bargaining unit members evaluating other bargaining unit members is
inherently problematic, the absence of completed evaluations is of little
significance. As we have stated, the fact that an employee “has such
[supervisory] authority, regardless of whether he presently exercises it, is
sufficient to vest him with supervisory authority under the statute.” Appeal of
Town of Stratham, 144 N.H. 429, 432 (1999). Further, “[i]t is not necessary for
us to sit by and ‘allow events to unfold to the extent that the disruption of the
[NHRS] and the destruction of working relationships is manifest before taking
action.” University System, 131 N.H. at 376-77 (quotation omitted).

We next consider the nature of the supervisory role for the contested
positions. Based upon the job description language, each position is
responsible for: “interviewing, hiring and training employees”; “planning,
assigning and directing work”; “rewarding” employees; and “addressing
complaints and resolving problems.” Like the employees here, the employees
in the contested positions in Moultonborough assigned work, developed
department rules, and were involved in various aspects of the hiring process,

and the captains in University System likewise assigned work to subordinate
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officers. Moultonborough, 164 N.H. at 266; University System, 131 N.H. at
376. Consistent with these decisions, we conclude that the nature of the
supervisory role for the contested positions was substantial vis-a-vis other
bargaining unit members, and, thus, shows that these positions exercise
supervisory authority involving the significant exercise of discretion.

Finally, we consider the disciplinary authority of the Team Lead, Public
Information Officer, and Controller positions. The PELRB found that each
position has the authority to issue disciplinary letters and written warnings,
which are placed in the employee’s personnel file. This is again similar to
Moultonborough and University System, in which the contested positions were
authorized to issue warnings to other bargaining unit employees.
Moultonborough, 164 N.H. at 267; University System, 131 N.H. at 376.
Further, the Team Lead, Public Information Officer, and Controller positions
are all responsible for “addressing complaints and resolving problems” with
employees that, together with their ability to issue disciplinary letters, indicates
widespread disciplinary authority. The NHRS submitted three written
warnings, as well as two letters summarizing attire and behavioral concerns, to
the PELRB. Again, this evidence demonstrates that the contested positions’
authority involves the significant exercise of discretion over other bargaining
unit members.

In sum, in light of all the facts found by the PELRB, we conclude that the
Team Leads, Public Information Officer, and Controller are supervisors under
RSA 273-A:8, II. Thus, contrary to the hearing officer’s determination, we
conclude that “the hiring of new management and the implementation of [a]
new managerial strategic plan,” in which the contested positions became
supervisors-in-fact, constituted a material change in circumstances that
mandated the modification of the bargaining unit in order to prevent a violation
of the statute. Accordingly, we hold that the PELRB’s decision not to exclude
the Team Lead, Public Information Officer, and Controller positions from the
bargaining unit was erroneous as a matter of law. We reverse the order of the
PELRB and remand for further proceedings consistent with this opinion.

Reversed and remanded.

DALIANIS, C.J., and HICKS, CONBOY, and BASSETT, JJ., concurred.









