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This decision was reversed
on appeal per October 27,
2011 Supreme Court order
in Appeal of Town of
Deerfield , NH Supreme
Court Case No. 2010-764.

STATE OF NEW HAMPSHIRE
-._ PUBLIC EMPLOYEE LABOR RELATIONS BOARD

New England Police Benevolent Association, [IUPA, AFL-CIO
and
Town of Deerfield

Case No. G-0139-1
Decision No. 2010-131

Appearances:

Kevin E. Buck, Esq., Nolan Perroni Harrington, LLP, Lowell, Massachusetts for New
- England Police Benevolent Association, [UPA, AFL-CIO

Robert Upton- I1, Esq., Upton & Hatfield, LLP, North Conway, New Hampshire for Town
of Deerfield ' '

Background:

New England Police Benevolent Association, IUPA, AFL-CIO filed a written majority
authorization (WMA) petition for certification on March 24, 2010 seeking to represent certain
employees of the Town of Deerfield Police Department. The Town of Deerfield objects to the
certification claiming that the' proposed bargaining unit does not contain a minimum of ten
employees required under RSA 273-A:8, includes supervisory and confidential employeés in
violation of RSA 273-A:8, IT and RSA 273-A:1, IX (c), respectively, and lacks a commuhity of
interest because it contains supervisory and confidential employees.

Thé undersigned hearing ofﬁcef conducted a hearing on May 7, 2010 at the Public
Employee Labor Relations Board (PELRB) offices in Concord. The parties had a full
opportunity to be heard, to offer documentary evidence, gnd to exanﬁne and cross-examine

witnesses. The parties' timely filed post-hearing briefs and the record is closed.
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Findings of Fact

1. Town of Deerfield (Town) is a public employer within the meaning of RSA 273- .
A:1, IX. The Town is governed by a Board of Selectmen. |

2. New England Police Benevolent Associaﬁon, IUPA, AFL-CIO (Union) is an
employee organization seeking to be certified as the exclusive representative of a bargaining unit .
consisting of certain employees of the Deerfield Police Department through written majority
authorization pursuant to .RSA 273-A:10, IX.

3. The proposed bargaining unit'co_nsists of the following positions: Corporal, full
. time Patrolman, part time Patrolman, and Department 'Secretary. |

4. The present WMA petition for certification was filed on March 24, 2010, and the
authorization cards were examined on March 30, 2010. See PELRB Report Re: Confidential
Inspectibonv of Written Maj ority Authorization Cards. At the time the ﬁetition was filed and at the
time the PELRB examined the authorization cards, the proposed bargaining unit contained ten
employees.

5. Officer Craig Maloney retired from the position of full time Patrolman in
November, 2009. From Novefnber, 2009 until May 1, 2010 Officer Maloney continued to work
as a Patrolman on a regular part time Work schedule. On May 1, 2010 his employment status
changed to thét of an “on call” Patrolman. Officer Maloney is presently an “on call” employee
with no regular shift. Officer Maloney’s “on call” employment contract is a six-month contract
ending in October, 2010.

6. At the time the present petition was filed and at the time the PELRB examined
the authorization cards, Officer Maloney was a regular part time Patrolman, and as such, a
member of the proposed bargaining unit.

7. ° The Police Department has had one vacant/unfilled full time position since

Officer Maloney retired from the full time employment in November, 2009. This position is
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funded; The Police Department has been advertising the vacant position in the newspaper and
has been interviewing the candidates. The Chief of Police intenas to fill the position prior to
October, 2010.

8. Michael Greeley has been emplqyed by the Deerfield Police Department for nine
years: first in the rank of Lieutenant and, since July, 2007, as the Chief of Police. Chief Greeley
has worked in law enforcement since 1988.

9. " The Corporal is currently second in command in the Police Department. The
duties of the Corporal include patrol, firearms instructions, and field training. The field training
- is also performg:d by the Chief of Police and by ‘the Patrolmen. The Corporal goes on patrol in a
marked cruiser. His uniform is exactly the same as a Patrolman’s qniform.

| 10.  The i)érformance evaluations are conducted By the Chief of Pélice. The Corporal
has no role in the annual performance evaluation process. The Chief reviews evaluations with _tli.e
Officers.

11.  Only the Chief has authority to discipline the employees of the Police
Department. If the Corporal has a disciplinary issue with one of the employees, he reports it to
| the Chief and the Chief determines how to proceed.

12.  The Police Department’s policies and procedures were drafted before Michael
Greeley bec;me the Chief. The Chief, and not the Corporal, supplements or amends them if and
when it becomes necessary.

13.  The Corporal has no access to personnel files. The files are held in a locked
cabinet in the Chief’s office. Only the Chief has access to the personnel files.

14.  The Chief schedules Officers to work.

15.  The Chief formulates budget requests after taking suggestions from everyone in

the Department. He does not review budget proposals with anyone within the Department.






16.  When the Chief is away, the Corporal is in bharge of the Department and the
Chief is accessible over the phone. The Corporal has no authority, under the written job
description or otherwise, to impose discipline when the Chief is away. The Detective is also
sometimes in charge of the Department and can perform the same duties as the Corporal when
the Chief and the Corporal aré both absent.

17.  The Chief, not the Corporal, has authority to award meritorious pay increases.

18.  In the hiring process, the Corporal gathers information regarding the candidate.
The final decisions on hiring and firing are made by the Chief. |

19.  Glenda Smith is a full time Department Secretary and part time Patrolman. When
she acts as a Patrolman, she wears the Patrolman’s uniform. When she works as the Secretary,
she wears civilian clothes. The Department Secretary’s work schedule is Monday through Friday
8:60 AM fo 4:00 PM. As a Patrolfnan she onIy serves on work details.

20. As part of her duties, the Department Secretary prepares arrest statistics, handles
mail, files documents with the Court, types ‘the dictations, and transcribes the suspects’
interviews. She prepares arrest statistics monthly by taking information from the logs. Her filing
activity involves court paperwork, citations, and répbrts. As Department Secretary, she has
access to the payroll information. She picks up mail at fhe post office and opens the mail. The -
Department email comes to her.

21.  The Department Secretary has no access to the personnel files. When she gets the
information from a training certification, she puts it into a separate file, not into a personnel file.
She doeé not put disciplinary peiperwork or documents into the personnel files.

22.  The Chief occasionally has meetings with the Selectmen regarding the budget.
The Secretary is not present during these meetings. If there are any notes from the meetiﬂg, the

Chief does not give them to the Department Secretary to type or transcribe.






23. | Whé_:n the Chief prepares the bﬁdget, he constructs line items indicating how the
funds will be alloca’;ed. The Secretary has no role in the budget preparation prdcess.

24, Thé,Department Secretary does not type performance evaluations.

25.  All employees in the proposed bargaining unit, including the Department
Secretary/part time Patrolman, are in the same historic craft or profession of law enforcement
and function within the same organizational unit, i.e. thg Town of Deerfield Police Department.

26. ~ All employees in the proposed bargaining unit share a common géographic
location - the Town .of Deerfield Police Depaﬁment.

Decision and Order

Decision Summary

The Corporal is not a supervisory employee within the meaning of RSA 273-A:8; I, as

bhe does not exe—rc-ise" supervisory authdrity invoivihg the éighiﬁcant exercise of disdretion, and 1s, '

therefore, properly included in the bargaining unit. The Department Secretary is not a
confidential employee within a meaning of RSA 273-A:1, IX (c), as her duties do'not imply a
confidential relationship to the public employer,‘ and is, therefore, properly included in the
bargaining unit. The proposed bargaining unit shares a sufficient community of interest. Finélly,
the Union’s petition is granted even though a temporary vacancy occﬁrred during the pendency
of these proceedings which reduced the number of employees from ten to nine.
Jurisdiction |

The PELRB has jurisdiction of all petitions to determine bargaining units and certify the
exclusive representative of an approved bargaining unit through the process of written majority
authorizatioﬂ pursuant to RSA 273—A:8, 273-A:10, IX, and Pub 301.05.

Discussion
The Town claims that the Corporal is a supervisory employee within the meaning of RSA

271-A:8, 11 and, therefore, should be excluded for the bargaining unit. RSA 273-A:8, II provides
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that the “[pJersons exercising supervisory authority involving the significant exercise of

discretion may not belong to the same bargaining unit as the employees they supervise.” In

~ determining whether an employee exercises supervisory authority, important factors to consider

include “the employee’s authority to evaluate other employees, the employee’s supervisory role,
and the employee’s disciplinary authority.” dppeal of Town of Stratham, 144 N.H. 429, 432
(1999). See also NEPBA, Inc. Local 40/NH Fish & Game Conservation Officers et al. v.
SEA/SEIU Local 1984, PELRB Decision No. 2006-174. “Supervisory employees are separated
from the employees they supervise ‘to avoid conflicts betweén the two groups because of the
differing duties and relationships which characterize each group.’” Appeal of Town of Stratham,
144 N.H. at 432. See also New England Police Bénevolent Association, Inc., Local 50 et al. v.

State of New Hampshire, Department of Safety, DMV, PELRB Decision No. 2006-169. “[S]ome.

employees performing supervisory functions in accordance with professional norms will not be

vested ‘with the ‘supervisory authority involving the significant exercise of discretion’ described
by RSA 273-A:8, 11.” Appeal of East Derry Fire Precinct, 137 N.H. 607, 611 (1993). See also
Tilton Police Union, NEPBA Local 29 and Town of Tilton, PELRB Dgcision No. 2007-100. It is,

therefore, proper to examine the degree of significance of the exercise of discretion as well as the

'propensity to create conflict within the bargaining unit because of the differing duties and

relationships\, See AFSCME Council 93, Local 3657 v. Town of Merrimack, PELRB. Decision
No. 2010-010.

In the present case, the‘ Town’s evidence is insufficient to prove that the Corpbral
exercises supervisory authority involving the significant exercise of discretion. The Corporal has
no authority to hire, fire, or discipline employees. He plays no role in annual performance
evaluation process and has no écceés to the personnel files. He is not involved in scheduling,

budget preparation, or policy-making processes. Even when the Chief is absent, the Corporal

does not have authority to impose discipline on his own. Accordingly, the position of Corporal is
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not a supervisory position within the meaning of RSA 271-A:8, II and is properly included in the
bargaining unit.

The Town also seeks to exclude the position of Department Secretary claimingﬁthat this
positfon is confidential. RSA. 273-A:1, IX (c) excludes confidential employees from the

definition of a “public employee.” Confidential employees are “[p]ersons whose duties imply a

confidential relationship to the public employer.” RSA 273-A:1, IX (c). The PELRB has

previously rdeﬁned “confidential employees” as those employees who have “access to
confidential information with respect to labor relations, negotiations, significant personnel
decisions and the like.” State of New Hampshire, Dept. of Rev. Administration v. State
Employees’ Ass'n, PELRB Decision No. 78001. See also Teamsters Local 633 of NH/Newmarket

Public Works Employees and Town of Newmarket, PELRB Decision No. 2008-127.

In the present case, ‘the Town’s evidence is insufficient to ijrove that the Department

Secretary is a confidential employee. The Town failed to offer sufficient evidence demohstrating
that the duties and responsibilities of the Department Secretary involve handling confidential
personnel matters or matters related to the labor relations. On the contrary, the evidence
demonstrates that the Department Secretary does not heve access to the personnel files, does not
type performance evaluations, and has no role in budget pieparation process. Neither does she
place the disciplinary documentation in the personnel files. She is not present at the budget
meetings between the Selectmen and the Chief and does not type or transcribe the notes from
such meetings. Accordingly, the position of Department Secretary is not a confidential position
within the rﬂeaning of RSA 273—A:1, IX (c) and is properly included in the bargaining unit.

The Town further argues that the members of the proposed. bargaining unit lack a
community of interest because the Corporal‘ is a supervisory employee and the Department
Secretary is a confidential employee. The Town does not claim that the proposed unit otherwise

Jacks a community of interest. As the undersigned hearing officer finds that the Town’s evidence
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is insufficient to prove that the Corporal is a supervisory employee and lthe Department Secretary
is a confidential employee, the Town’s claim of the lack of community of interest is without
merit. In addition, t/he evidence proves that the members of the proposed bargaining unit,
including the Department Secretary who is a part time Patrolman, are in the same historic craft or
profession, fuhction within the same organizational unit, and share a common geographic
location. See RSA 273-A:8, I' and Pub 302.02 (b)*. Accordingly, the proposed bargaining unit
has a requisite community of interest.
The Town also argues that fhe proposed bargaining unit does not meet the ten-employee
minimum required ‘by RSA 273-A:8, I because of Officer Maloney’s change in status from a
regular part time Ofﬁcer to an “on call” Ofﬁ.cer. RSA 273-A:8, I provides in relevant part:
A public employer may recogrﬁze a bargaining unit with 3-10 members,

_ but in no case shall the board certify a bargaining unit of fewer than 10
employees with the same community of interest without the prior approval
of the governing body of the public employer. . . .

Iﬂ the present case, the Union filed the present WMA petition for certification on March

24, 2010, and the PELRB representative examined the authorization cards on March 30, 2010. It

is undisputed that Officer Maloney’s employment status changed from regular part time to “on

IRSA provides that “the community of interest may be exhibited by one or more of the following
criteria, although it is not limited to such:

(a) Employees with the same conditions of employment;
(b) Employees with a history of workable and acceptable
collective negotiations;
(c) Employees in the same historic craft or profession;
(d) Employees functioning within the same organizational
unit. '

(Emphasis added.)

2 Pub 302.02 (b) provides additional criteria for determining whether the community of interest

exists:
(1) A common geographic location of the proposed unit;
(2) The presence of: _
a. Common work rules and personnel practices; and
b. Common salary and fringe benefit structures; and
(3) The self-felt community of interest among employees.
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call” on May 1, 2010. RSA 273-A:8, I does not specify at précisely ﬁ;Vhat stage of the often
lengthy certification process, which includes the filing of a petition, the examinafion of the
authorization cards, the adjudicatory hearing, the filing of the post-hearing briefs and closing of
the 'record, the issuance of the order on the merits, the issuance of the order on motions fo;
rehearing, if any, and the issuance of the certification, the number of employees in the proposed
unit be examined. However, RSA 273-A:10, IX and Pub 301.05 provide that the PELRB must
exémine the sufficiency of the authorization cards within ten days after the filing of tﬂe WMA
petition for certiﬁcation, absent cxceptional cause. This administrative examination, involving a
review of the authorization cards using the “employee list” submitted by the Town per Pub
| 301.05 (§) (2), demonstrated that at the time the petition was filed the proposed bargaining unit

contained ten employees, thereby satisfying the ten-employee minimum requirement imposed by

RSA 273-A8,1.
The effect o‘f‘ the Town’s argﬁment is that the Union must prove that the teﬁ-employee
requirement was saﬁsﬁed not just at the time the petition was prepared and filed, but throughout
the course of the entire proceedings. This interpretation of the statute is not persuasive because it
would frustrate the purposes of RSA 273-A? by encouraging “on-going fluctuation or tinkering,
for whatever reason(s), above or below the statutorily required ten employees” during the
certification process, from the filing of the petition to the issuance of the certification order,
which often takes several months:
This would make the obligation to bargain an ever changing ‘moving
target’ vis-3-vis the requirement to negotiate in good faith. In order to
avoid such a situation, we take a ‘snapshot’ of the status of the bargaining

unit as of the time it is organized and recognized whether by mutual
agreement or by decision. If this ‘snapshot’ passes the ‘rule of ten’ test,

3 «[The legislature enacted RSA chapter 273-A because ‘it is the policy of the state to foster
harmonious and cooperative relations between public employers and their employees and to

 protect the public by encouraging the orderly and uninterrupted operation of government.” Laws
1975, 490:1.” Appeal of City of Laconia, 150 N.H. 91, 94 (2003).
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then the obligation to bargain attaches; to hold otherwise would make that
obligation an unacceptable ‘moving target.’

See State Employees’ Association of New Hampshire Local 1984 v. Town of Ashland, I;ELRB
Decision No. 1999-120. The “snapshot” of the numerical sufficiency of the proposed bargaining
unit is taken at the time the PELRB examines the authorization cards pursuant to RSA 273-A:10,
IX. This involves a review of the “employeé list” and an administrative de_termination of, a:fnong
other things, whether the petition, when filed, satisfied the ten-employee minimum requirement.

This is not to say that evidence concerning changes affecting the proposed bargaining
unit which happen during the pendency of the proceedings is never relevant. For example,
evidence that a position has been legitimately and permanently vacated or eliminated subsequent

to the filing of a petition could lead to a ﬁndiﬁg that the petition does not meet the ten-employee

_requirement. However, such circumstances are not present in this case. “Given that the position =~

still exists and could be filled at any tiﬁle, we again have a ‘moving target’ on the issue of
‘getting to ten,” an eventuality which would foster ineffective and uncertain labor relations
contrary to the purposes of RSA 273-A.” State Employees’ Association of New Hampshire Local
1984 v. Town of Ashland, PELRB Decision No. 1999-120.

Accordingly, the approvéd bargaining shall consist of the following positions: Corporal,
full time Patrolman, part time Patrolman, and Department Secretary. As the number of the
authorization cards is sufficient to establish a written majority authorization, the Union’s petition
for certification is granted. A Certification of Represlantative and Order to Negotiate shall issue
in accordance with Pub 301.05 (m).

So ordered

Tuly 27, 20.10 | | W% O@MA

Karina A. Mozgovaya Esq
Staff Counsel/Hearing Officer

Distribution:
Kevin E. Buck, Esq.
Robert Upton II, Esq.
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This order reversed PELRB | - - MANDATE

Decision No. 2010-131. Certified andtIssued as Mandate Under NH Sup. Ct. R. 24

i
/‘23/5101 {

f ' Dbt L i S Garires |
- NOTICE: This opinion is subject to motiofefiiereliéating under Rule hgeas ’ |
well as formal revision before publication in the New Hampshire Reports.
Readers are requested to notify the Reporter, Supreme Court of New -
Hampshire, One Charles Doe Drive, Concord, New Hampshire 03301, of any
editorial errors in order that corrections may be made before the opinion goes
to press. Errors may be reported by E-mail at the following address:
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00
a.m. on the morning of their release. The direct address of the court's home
page is: http:/ /www.courts.state.nh.us/supreme.

THE SUPREME COURT OF NEW HAMPSHIRE

{

Public Employee Labor Relations Board
- No. 2010-764

. APPEAL OF TOWN OF DEERFIELD ' |
'(New Hampshire Public Employee Labor Relations Board) -

- Argued: Sepfember 21,2011
Opinion Issued: October 27, 2011

Nolan Perroni Harrington, LLP, of Lowell, Massachusetts (Kevin E. Buck

on the brief and orally), for the petitioner.

-Upton & Hatfield, LLP, of North Conway (Robert Upton II on the brief and

: o.rall.y'),v for the respondent.

DALIANIS, C.J. The respondent, the Town of Deerfield (Town), appeals a
decision of the New Hampshire Public Employee Labor Relations Board
(PELRB) certifying the petitioner, the New England Police Benevolent
Association, as the exclusive bargaining representative for a bargaining unit
consisting of certain employees in the Town’s police department. We reverse.

The following facts are taken from the record. On March 24, 2010, the
petitioner petitioned for certification, seeking to represent certain employees of
the Town’s police department. The proposed bargaining unit consisted of ten
employees: six full-time patrol officers, two part-time patrol officers, a corporal,
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and the department’s secretary. The Town objected to the petition, asserting
that the proposed bargaining unit did not include the statutory minimum of
ten employees because three of its proposed members (one of the part-time
patrol officers, the corporal and the secretary) were not proper members of the
bargaining unit. See RSA 273-A:8,1(2010).

On July 27, 2010, a hearing officer granted the petition for certification,
recognizing the proposed bargaining unit and certifying its composition. The
Town sought review of the hearing officer’s decision on August 13, 2010. The
PELRB denied the Town’s motion and upheld the hearing officer’s decision.
Thereafter, the Town unsuccessfully moved for rehearing. On October 22,
2010, the PELRB certified ‘the petitioner as the representative of the bargaining
unit consisting of six full-time patrol officers, two part-time patrol officers, the

: ‘corporal and the department’s secretary. This appeal followed.

-3
AN

We adhere to the standard of review set forth in RSA 541:13 (2007).
Appeal of Univ. System of N.H. Bd. of Trustees, 147 N.H. 626, 629 (2002). To
succeed on appeal, the appealing party must show that the PELRB’s decision is
unlawful, or clearly unjust or unreasonable. Id. The PELRB’s findings of fact
are presumptively lawful and reasonable, and will not be disturbed if they are
supported by the record. Id.; RSA 541:13. “However, we act as the final
arbiter of the meaning of the statute, and will set aside erroneous rulings of
law.” Appeal of Univ, System of N.H. Bd. of Trustees, 147 N.H. at 629; see
Appeal of State Employees’ Assoc. of N.H., 156 N.H. 507, 510 (2007)
(explaining that we no longer accord deference to PELRB’s statutory
interpretation). Moreover, “[tlhe ultimate issue of statutory eligibility to be a
member of a bargaining unit . . . is an issue of law which is not subject to
deferential review.” Appeal of Town of Litchfield, 147 N.H. 415, 416 (2002).

Except under circumstances that do not apply here, RSA 273-A:8, I,
requires a bargaining unit to have at least ten employees before the board may
certify it. Appeal of Town of Conway, 121 N.H. 372, 373 (1981), superseded on
other grounds by Laws 1983, 270:2. Certain employees are not counted
towards the ten-employee minimum because they are excluded from the
statutory definition of “[pJublic employee.” See RSA 273-A:1, IX (2010); see
also Appeal of Town of Conway, 121 N.H. at 373. Among those excluded from
the statutory definition of “[pJublic employee” are “[plersons . . . [who are]
employed seasonally, irregularly or on call.” RSA 273-A:1, IX(d). In addition,
“Iplersons exercising supervisory authority involving the significant exercise of
discretion may not belong to the same bargaining unit as the employees they
supervise.” RSA 273-A:8, II; see Appeal of East Derry Fire Precinct, 137 N.H.

607 (1993).

The Town argues that the bargaining unit certified in this case contained
fewer than ten employees because one of the part-time patrol officers was an





on-call employee and because the corporal was a supervisor within the
meaning of RSA 273-A:8, II. Since the bargaining unit certified contained fewer
‘than the requisite ten employees, the Town contends that the PELRB acted
unlawfully by certifying it.

For the purposes of this appeal, we will assume, without deciding, that it
was not error to include the corporal in the bargaining unit. Therefore, we
confine our analysis to whether the PELRB erred by including the on-call, part-
time patrol officer in its count of bargaining unit employees.

The hearing officer found that the part-time officer in question worked a

- regular schedule until May 1, 2010, when he became “on-call,” and no longer
had a regular shift. The hearing officer concluded that because the officer
worked a regular.shift when the petition was filed and when the PELRB .
examined the authorization cards pursuant to RSA 273-A:10, IX (2010), he was
properly included in the bargaining unit. As the hearing officer 'explained “The
‘snapshot’ of the numerical sufflc1ency of the proposed bargalnmg unit is taken
at the time the PELRB examines the authorization cards.” The hearing officer
rejected the Town’s assertion that the ten- employee rule must be met when the
certification order is issued. . '

‘Resolving this issue requires that we engage in statutory interpretation.

‘We are the final arbiters of legislative intent as expressed in the words of a
statute considered as a whole. Appeal of State Employees’ Assoc. of N.H., 158
N.H. 258,.260 (2009). We begin by examining the statutory language itself,
where possible ascribing the plain and ordinary meanings to the words used.
Id. We do not look beyond the language of a statute to determine legislative
intent if the language is clear and unambiguous. Id. Moreover, we interpret
statutes in the context of the overall statutory scheme and not in isolation. Id.

RSA 273-A: 8, I, provides, in pertinent part: “The board or its designee
shall determine the appropriate bargaining unit and shall certify the exclusive
representative thereof when petitioned to do so under RSA 273-A:10. ... [In. ..
no case shall the board certify a bargaining unit of fewer than 10 emplovees ‘
.. . without the prior approval of the governing body of the public employer.”
(Emphasis added.) The plain meaning of this statutory provision is that the
- bargaining unit that the PELRB certifies must contain at least ten employees
absent the public employer’s prior approval. If the proposed bargaining unit
contains fewer than ten employees, the PELRB may not certify it. See Appeal of
Town of Conwav, 121 N.H. at 373. A ‘

Here, the patrol officer in question worked on-call and had no regular
shift by the time of the hearing before the hearing officer. The PELRB,
- therefore, erred when it certified the bargaining unit and included this on-call
employee for the purpose of determining whether the requisite number of





employees existed. Id.; see Appeal of Town of Litchfield, 147 N.H. at 416-18;
Appeal of Town of Stratham, 144 N.H. 429, 430-31 (1999).

We disagree with the petitioner’s contention that the PELRB could
lawfully decide that as long as there are ten employees in a proposed
bargaining unit when a petition to recognize the unit is filed and the PELRB
examines the authorization cards, the ten-employee rule is satisfied. While we
recognize that the PELRB may adopt rules and practices that “fill in the details
to effectuate the purpose of the statute,” these rules and practices “may not
add to, detract from, or modify the statute which they are intended to
implement.” Appeal of Wilson, 161 N.H. 659, 662 (2011) (quotations omitted).
Nor may they “contradict the terms of a governing statute.” 1d. Here, the
governing statute plainly states that the PELRB may not certify a bargaining
unit that contains fewer than ten employees. The PELRB may not modify this

requirement.

Reversed.

DUGGAN, HICKS, CONBOY and LYNN, JJ., concurred.









