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On August 15, 2014, the New Hampshire State Police Command Staff/New Hampshire
Troopers Association (Union) filed a petitio'h‘ for eertiﬁcation seeking to represent State Police
command staff employees whom they also sought to reinoife'from ’;he existing bargaining unit -
represented by the State Emie;loyees’ Assqciaﬁon of New Hampshire, SETU Local 1984 (SEA).
See PELRB Decision No. 2014-215 (Modification Peﬁﬁon). The Union proposeci the foiloWing
~ State Poiice command staff bargaining unit: “Executive Major, Major, Captain, and Lieutenant.
Excluded: Sergeants, Troopers, Colonel, .and' all other Department of Safe’q.f. embioyees‘.” The
petition for certification was supported by the requisite number of confidential authorization '

cards as reflected in the September 12, 2014 PELRB Report re: Inspection of Confidential

Aufhorization Cards.




The State of New Hampshire, Department of Safety, D1V1s1on of State Pohce (State or

:'D1v151on) obJected to the pet1t10n for cert1ﬁcat1on on the ground that the Executwe MaJor
-posmon included in the proposed unit was a superv1sory and conﬁdentlal pos1t10n w1th1n the

'meamng of RSA 273-A:8, I and RSA 273—A 1, IX (), respectlvely The: hearmg on’ the State s

On September 11, 2014, the partles jointly requested that the hearing on ob3ect1on be
postponed until after the election process was completed. The parties’ request was grante_d. See

PELRB Decision No. 2014-217. The proposed bargaining unit described above was approved

without prejudice to the State’s right to a hearing on its objection to the inclusion of the

Executive Major position in the unit. The representation election was conducted on September

29, 2014. Pursuant to the results of election, the Union has been selected by a majority. of the . \

eligible voters as their representative. See Report of Election and Tally of Ballots (September 29,

2014). The Executive Major was included on the list of eligible voters and was allowed to vote

: subject to the “Challenges” procedure under Pub 303.08.

An adjudicatory hearing on the State’s objection to the inclusion of the Executive Major -

position in the bargaining unit was conducted on November 4, 2014 at the Public Employee

Labor Relations Board (PELRB) offices in Concord. The parties had a full opportunity to be

heard, to offer documentary evidence, and to examine and 'cross-examine witnesses; and the
decision is as follows. | |
Findings of Fact '
1. The ]jivision of State Police is a divisron -within the State of New Hampshire
Department of Safety (DOS) and a pdblic employer within the meaning of RSA 2737A:15 IX.
2. John Barthelmes is the Commissioner of Safety and the head of the Department of

Safety. Colonel Robert Quinn is the Director of the Division of State Police.

objection was scheduled for September 22, 2014 o L -:v.-:.z;__,-;.?f..--_ 1"'1-:: -:-::;-;,-;;;;:._:‘_: e -




i el The DlVlSlOl‘l of State Pohce hasa barga1mng unit contalning “all sworn personnel

- 3., The Union is an employee organization seeking to represent- :the-.proposed 'S_tate; e
Pohce command staff bargarnmg unit contalmng the - following: posmons Executive: MaJor e

MaJor Captaln and Lieutenant L _7_;-_;;5_-.:2:_;_ ,—.-_1_-.':‘_7;?;-.-;:-_~;-;;-.-_;;-_."

-up to and 1nclud1ng the rank of sergeant.” This unit has been represented by the New Hampshire i
Troopers Association since 1990 See PELRB Certiﬁcation of Representative and' Order to
Negotiate Case No. P-0754 (October 18, 1990).

5. The State does not object to the inclusion of p051t10ns of MaJor Captam and
Lieutenant in the command staff bargaining unit. The State objects to the inclusion of the
Executive Major position in the bargaining unit. The proposed bargaining unit was approved
without prejudice to the State’s.ri'ght to. a hearing on its objection to the inclusion of the
Executive Major position. With the parties’ agreement,/the hearing on the State’s objection was
postponed until after the election process was completed. See PELRB Decision No. 2014-217.

6. A secret ballot election to determine a representative of the command staff

bargainmg unit was conducted on September 29, 2014 Pursuant to the results of election the
Union has been selected by a maJ jority of the eligible voters as their representative. See Report of
Election and Tally of Ballots (September 29, 2014).

7. Prior to the issuance of PELRB Decision No. 2014-215 (September 12, 2014)
granting the modification petition in which the Union sought to remove the p051t1ons of
Executwe MaJor Major, Captain, and Lieutenant from the existing bargaimnc unit, all these

4 positions were in the same bargaining unit represented by the SEA. PELRB Case No. G-0097-
12. They were in the same unit for over 20 years and were covered by successii/e collective

bargaining agreements (CBAs) between the SEA and the State, including the 2013-15 CBA.




8. The 2013-15 CBA between the State and the SEA contains ithe following -« i
- language in Artrcle 43.13: |

7 Aunit employee who is a.member of the Division of State Police and who holds the rank

of Lieutenant, Captain, Major or Executive Major shall be placed in that step in his/her -
]abor grade that provides a base annual salary that is higher than:the base-annual salary- of
‘the highest paid subordinate, to include temporary promotions; in'the: D1v1sron Thls
- prov1sron shall expire, only wrth the adoptlon of a new salary or salary plan:, e
See Union Exhlblt 1 (emphasis added). | |
9. The Executi\re Major ancl other command staff bargaining umnit employees
function within the same orga.nizationalunit (the Division); are in the same profeseion of law
enforcement; have the same conditions of employment based on personnel rules, SOPs and the
CBA; and share a history of workable and acceptable collective negotiations as they were in the
same SEA-represented bargaining rlnit for over 20 years. In addition, they share com'monv work
rules and personnel practices that are established by rules and SOPs; and common salary and
fringe benefit structures tha’r, until very recently, have beerl established through the collective
bargainirrg betvlfeen the State and the SEA and set forth in the SEA CBA.
10.  The State Police Executive Major position has existed since at least 1988. It was
defunded aroundﬁZOlO and remeined vacant until spring of 2014. Suzanne Forey was the
Executive Major immediately prior to the time the position Wae defunded in 2010. The position

was not eliminated.

11.  On February 25, 2014 DOS Human Resources (HR) Administrator Patricia Gagne

sent the following communication to Acting Director of State Division of Personnel Sarah '

Willingham:

Chief of Policy and Planning, Kevin O'Brien is requestirlg to reclassify vacant position
10862 State Police Trooper I, LG 19 to State Police Executive Major, LG 33.

The State Police is currently conﬁgured with two Bureaus, Field Operat1ons Bureau and

Administration Bureau. The Commanders, both holding the rank of State Police Major,
both report directly to the Director of State Pol1ce
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For many years the Division of State Police had the p'osirz'on of Executive Major ‘which. -~

served as a chief deputy or chief of staff to the Director. This position allowed greater -~ - . =~ = .
flexibility to the Director by handling much of the routine administration of the Division: = s e o
~ The position was defunded in previous budget cycles in an effort to be.more:efficient i viiue e

Not having thé position of Executive Major has placed heavier burdens on-the Directoras® = - =: === d
~ well as the 2 Bureau Commanders resulting in less time to:provide-proactive leadership. - :eusiiz o ws
"The 1ole is one that would be comparablé to a Deputy Chief, responsible for.broad; ..oz o .

comprehensive supervisory managerial functions, implementing policies and exercising
sound judgment in interpretation, application and enforcement.

~ Adding the rank of Executive Major would allow the Division of State Police to create
unity of purpose forth mission of public safety [sic]. Additionally, it would provide a key
advisor to the Director of State Police who could identify potential problems along with
possible solutions, carry forward the Director's vision of consistent leadership, assist in
‘making budgetary decisions that impact the operational effectiveness of the Division,
provide counsel through the Division and be decisive in dispensing remedial actions
_where needed and finally be able to stand for the Director when appropriate..

See State Exhibit 1, page,. 1 (emphésis added). A proposed supplemental job description for the
positio‘n was. iﬁcluded with the. request. Chiéf of Policy and Planning Kevin O’Brian’s request to
reinstate the rank of Executive Major was approved.
12.  David Parenteau was promoted to the rank of ExecutiVe Major effective April 4,
2014. See State Exhibit 6. |
13.  The State HR Class Sbeciﬁcation for the position of StateA Police Executive Major
- was established on January 6, 1993 and last revised on.April 7, 2008. See-State Exhibit 4. It
provides in part as follows: |
BASIC PURPOSE: To‘ ‘oversee Division of Sfate Police operatiohs, including‘ the
administration of all law enforcement field operations and investigations as directed by
the Director of State Police. '

CHARACTERISTIC DUTIES AND RESPONSIBILITIES:

«  Oversees Division of State Police operations on'behalf of the Director to accomplish
goals and unity of purpose.

 Advises departmental administration on existing or potential problems and
implements self-generated solutions.




« Coordinates the delegation of s_up'é_rvising authority through ithe ranks .to ~facilitate
efficient management. S e .

feentetaitet

. vCoun'sels all levels of law enforéeme‘nt.peréonnel to resolve peréonnél 'problemsf and o

dispense remedial action. Co

. Testifies on behalf of the Divisio_n.,bvefore legislative groups on‘matters pertaining ‘to=: e brars pe

public safety.
Tl 'Manages the introduction and-rei:?iew-lof' the rules, regulatioﬁs' and prbcedures in order

to correctly administer policy and provide consistent leadership.

« Reviews and recommends promotional candidates to ensure increased managerial
quality. ’ :

o Prepares and administers the budgetary funds in order to efficiently manage the
operational costs and growth of the divis_ion.

« Performs all characteristic duties and responsibilities outlined by the class
specification for State Police Trooper as mandated by necessity or as assigned.

DISTINGUISHING FACTORS:

Skill: Requires skill in evaluating, planning, of'integrating analysis of data to formulate
current and long-range solutions, strategies, or policies of a specialized or technical
nature. '

Knowledge: Requires logical or scientific undersfanding to analyze problems of a
specialized or professional nature in a particular field.

Impact: Requires overall administrative responsibility for achieving agency objectives by
directing all aspects of operations management. Errors at this level result in disruption of
statewide programs and services as well as long-term adverse impact on agency image
and the future success of organizational operations.

Supervision: Requires agency-wide. " administrative 'super'vision,' ‘including the
responsibility for developing and evaluating internal personnel policies. This level also
involves the administrative management of a program which affects more than one
agency, including overseeing the interaction of agency employees or policies to
accomplish organizational objectives and goals.
See State Exhibit 4, page 1.
14.  Supplemental Job Description for the position of State Police Executive Major

indicates that the position was established on August 15, 1988 and was last amended on March 6,

2014. It provides in part as follows:




. SCOPE OF WORK: Oversees all Division Operationscwith—‘-a .general--or. specific law: <
function in accordance with RSA: 106-B governing the Division of State-Police:- - - o= -imes sty

- ACCOUNTABILITIES:

serformance of the Division of State Police 'Admiristration and.:Staté ::::
.. Police -Operations ‘to -ensure compliance with Division policies~and-procedures: and

exercises general field supervisory duties to ensure compliance with:Division Rules-and i to e
" Regulations. . S o

«  Provides counsel to the Director of State Police regarding agency operations. Acts as
the director in his/her absence with full administrative authority.

« Implements supervisory and evaluation standards including planning, assigning,
supervising, and counsel to other staff.

o Liaison to legal staff or the preparation and presentation of disciplinary -appeals
before the Personnel Appeals Board and grievances before the Public Employees Labor
Relations Board, the Division of Personnel and Department of Safety Human Resource
staff on human resource related matters. : :

+ Manages the development and implementation of Division of State Police rules,
regulations, procedures, and policies in order. to administer policies and provide
consistent leadership. : ‘

o Identify and manage strategic risk assessment for the Division of State Police
including Operations and Administration. '

« Provides legislative testimony on behalf of the Division on matters pertaining to
public safety. ' :

« Performs all . characteristic duties and responsibilities outlined by the class
specification for the rank of State Police Executive Major, including coordination of law
enforcement activities with subordinates to ensure public safety objectives are
accomplished and administering discipline with the Division of State Police guidelines
and maintains availability for assignment and consultation 24 hours a day.
See State Exhibit 5.

15.  Chief of Policy and Planning Kevin O’Brian is a member of the State negotiating

team along with Assistant Secretary of State Thomas Manning, Manager of Employee Relations

Matthew Newland, and three other members. Colonel Quinn is not a member of the negotiating

team. Mr. O’Brian asks Colonel Quinn questions concerning matters under negotiations, when




‘necessary, and the Colonel prepares a hst of subjects he-wants tobe_addressed durmg ‘

negotlatlons

- unit Wﬂl make labor negot1at10ns more dlfﬁcult because of addltlonal -demands it-would:place on::: 1

the Colonel»’s time.

17.  There is no evidence that the Executive Major was ever involved in or consulted

about negotiations and other labor-related matters involving the rank-and-file State Police |

bargaining unit, represented by the NHTA since 1990, or any other unit.
-18. The State and the Union have already commenced contract negotiations on a
- successor CBA. Since the negotiations commenced, Executive Major Parenteau has not been
consnlted"On any negotiation-related matters. He has not been asked to vserve on the negotiating
team or negotiating committee or to compile data for the negotiating team.
19. - When David Parenteau applied Afor. promotion, he was not informed that ‘the

Executive Major’s responsibilities included participating in labor negotiations. The Class

Specification for the Executive Major position does not mention of responsibilities involving

negotiations.

20.  The Division has an Executive Security Unit and a Professional Standards Unit.

Heads of both units report directly to Colonel Quinn and not to the Executive Major. ‘The
Professional ~Standards Unit contains two sections: Internal Investigations ‘.and
Inspection/Auditing; See State Exhibit 2. |

21.  Personnel files for the Division employees are kept in the Colonel’s ofﬁce and are
not locked. All Majors, including the Executive Major; have access to personnel files with the
C.olonel’s/permiss_ion. Unlike personnel files, “confidential files” contain internal investigations

information and are kept at the Professional Standards Unit. -

16. Accordmg to Mr O Brlan placmg the Executlve MaJ or positiomn:in. the bargalmngi Lt i




22 An intérnal investigation is conducted when a violation .of pelicy ;eri,pIOC'edur.e;by; O CTRETS

an officer is alleged. The Executive Major does not wsually conduct internal ‘investigations,. .« oo s

althoughtwo Maj e.r_s,iend, theExecutiveMaJ or review interfna-lzin\kestigétiofi files: An ii’westizgatohis.
- '—»COIilpﬂeS areport and submite it ﬁrst.:to twe Majérs’ for .revi'ew,‘then:tofthevEx_ecuti-ve*»‘Maj'or,; The = r“
) _‘E.xe_c_iitive":i}/lejor ‘mal_{es appfepriete comlilents or recommendations .-and forwards :it :to. the::: ~ é
Colonel for review. If the report is acceptable, the Colonel serids it to the Commissioner for ﬁneil |
decision. |

23.l + All supervisory officers give recommendations on internal irivestigations of their
employees.

24.  The Division has three bureaus: Operations, Investigative Services, and Support
Services. The Operations bureau is headed by Majer Christopher Aucoin and three Captains,
\‘Irivestigative Services Bureau — by Captain Mark Armaganian, and Support Service Bureau — by
Major Russell Conte and Captain Christopher ‘Wagner.

25.  According to Colonel Quinn, his responsibilities as the Director include
overseeing three Division bureaus, the Marine Patrol Unit, and the State Hoepital campus police;
monitoriﬁg, understahding, and staying abreast of operational aspects of cases handled by -the
Division (SIich as homicides, Wiretapping, etc.); end handling and overseeing administrative
_ matters; budget, and personnel day-to-day and investigative matters. In addition, Co_ionel Quinn
has outside-the agency responsibilities, including serving as a member of the Beard of the New
Hampshire Chie'fs of Police, attending meetings of the High Intensity Drug Trafficking lprogram, B
and staying in contact with the FBI and DEA. | V

26. Acce'rding to Colonel Quiim, it'is hard to manage the Division staff effectively
when three bureaus are headed by staff with equal rank, and hard to ensure that all bureaus are

e

working together and that all workloads are managed. Colonel Quinn testified that it is iinportant




to have-one person abox}e the rank of Captaih and Majdr .towhelpﬂ-hini fmanage the Divisiomand:vai = 3

that he-expects -the Executive Major, who has institutional knowledge:of the whole agency,:.

--gye” on things. . - o ‘ : _ TSI TRINOS

consults with him. The Executive Major oversees other Majors and helps the Colonel to manage
the Division. |

~ 28.  When the Colonel is aWay, the Executive Major takes éver all of the Coloﬁel’s
responsibilities and assumes some of the Colonel’s authority. In the absence of both the Colonel
and the Executive Major, the most senior officer takes charge of the Division and has authority
to assign work, to relieve employees of duty, and to implement informal discipline (oral
counseling). The Colonel is usually available via the telephone during his absence.

>29. In the absence of the Colonel, Executive Major Parenteau signs documents for the

=27 - According to Colonel Quinn, he relies on the Executive: Major’s" input- and::

Colonel and has authority to make recommendations regarding discipline to the Commissioner- -

and to provide information to Mr. Newland regarding negotiations or grievances. He has
* authority to relieve an employee from duty if necessary.

30. = In late spring of 2014, Executive Major Parenteau filled in for the Colonel for a

week while-the Colonel was away on vacation. He spoke with the Colonel every day and the -

Colonel was always available by phone.

31 During the 2010-14 time period, when the Execﬁtive Major position ‘was vacant
and Majors and Captains were in the SEA bargainiﬁg unit, one of the Majors or a Captain
assumed the Colonel’s responsibilities in his absence. |

32.  The Division of State Police Rules and Regulations, Chapter. 1 'providés in part as

follows:

10

personne a,.ncl_.,,Qpcxatig‘_nalkgngtters‘,‘ to be his “right’hand”. and.to b_e;-.able_:co.;?_‘ke_e'p;;_ana:*.s;1, o w1




. 1.7.3 Grades and ranks: The Division of State Pohce shall have the followmg rarik

titles ranking in the order named

Colonel , _ o
_Executive Major -~ . T LE I
N e O o
~ Captain S
Lieutenant ' : e
Sergeant
Trooper First Class
Trooper
0.  Probationary Trooper

SO N R G

1.7.4 Absence or Disability: When the temporary absence or disability of a Division
Member in any position of command in the Division of State Police prevents the
performance of their duties, the command devolves to the next highest rankmg member
unless otherwise ordered by the Commanding Officer or other officer in the chain of
command having the authority to issue such order.
See State Exhibit 3. |
33, Any senior officer has authority to remove a more junior officer from duty, if
necessafy, and to recommend diécipline regarding‘ a more junior officer.
34, The Executive_ Major is not usually involved in hiring and the Colonel has not
spbken with the Executive Maj‘or regarding hiring matters.
35. According to the Colonel, the Executive Major will be evaluating two Majors.
36. Majors evaluate Captains and Lieutenants. Majors, Captgins and Lieutenants have
Been in the éame bargaining unit for many years. |
37. For‘ each evaluation, there is an'evaluee,vevaluator, and evaluator’s supervisor.
Evalnations are condncted in accordance with detailed norms set forth in the Police Standards
and Training Rules. All senior ofﬁners evaluate subordinate officers.
38. bThe Commissioner decides whether»to withhold a salary increment.

39.  RSA 106-B:5 Chapter 106:8, titled State Police, provides in part as follows:

Director’s Authority. —

11




.I. Any police employee may be suspended, dischaiged, or-demoted \by;.theidireeter for -imrmisn, e

“cause, with the approval of the commissioner of safety, but shall beentitled to a-public

hearing before discharge or demotion, but not suspension, if he-or:she-so.requests in. - i s wor

writing addressed to the director not later than 10 days after notice of- sa1d d1scharge or
.demotlon :

II. The director may place any police employee on administrative leave-with pay for -~~~
-purposes of conducting an administrative review of incidents involving theiuse of deadly - isve 1w o

-or non-deadly force as deﬁned in RSA 627 9 orif the employee was involved in a: cr1t1ca1
incident...

See State Exhibit 8 (emphasis added).

40. At the Division, the discipline is administered in accordance with Administrative

Rule Per 1002. Under Per 1002, discipline must be iniposed by the “appointing authority.” The

Administrative Rules set forth, in detail, circumstances under which each step of discipline must

_ be administered, including reasons for discipline, the manner in which the discipline must be

~ administered, and what the “appointing authority” may or may not do with regards to discipline.1

See Per 1002.
41.  Commissioner Barthelmes is the appointing authority for the Division of State

Police. Commissioner Barthelmes has the final authority to hire, discipline, demote, and

‘terminate employees of the Division. The Commissioner can delegate this authority.

42.  Colonel Quinn makes recommendations regarding suspension or termination of

an employee to the Commissioner who has the final approval author;ty. Recommendations come

from review-reports. Reviews are usually conducted by the Professional Standard Unit.

Occasionally, the Colonel assigns other ofﬁcefs to conduct a review. Lieutenant Scott Gilbert is
in charge of the Professional Stahdards Unit. He reports directly to the Colonel and not to the

Executive Major.

! See e.g. Per 1002.06 (d) stating that “[n]o appomtmo authority shall suspend a classified employee without pay
under ﬂllS rule until the appointing authority: (1) Offers to meet with the employee to present whatever evidence the

* appointing authority believes supports the decision to suspend the employee; and (2) If a meetmg is held, provides

an opportunity for the employee to refute the evidence presented by the appointing authority,...

12




.. .and documentatlon concermng formal or informal tralmng and . d1s01p11ne "The -decision -fo .

43, .Ihe content of supervisory performance evaluation work: 'L_ﬁles=(:SuperVi~sory-work-' Sinraat

' "ﬁles) must be purged after one year Superv1sory work files: usually contain-letters ofi recogmtlon

‘ ""j’j"'document? informal training is within the discretion of-a "ﬁrst:hne:*:superv1sorf.tilf;a SUpErvisory: cinorziion o

.officer: believes that a formal remedial training is required,:then-he/she must first:make:d ;= o

recommendation to the Colonel and obtain‘ his approval.
44.  Reports of all other formal disciplinary actions are distributed in accordance with
Division of Personnel Administrative Rules, Per 1500. :Reports of corrective actions may be
purged from the employee’s personnel file at the Colonel’s discretion.

l45‘. Counselirlgz is one of the forms of discipline at the Division. The decision es to
whether the counseling should be documented and placéd into the supervisory work file is Within
the supervising officer’s discretion.

46. The VExecutive Major cannot issrle \formai discipline. (apart from counseling) -
without Colonel’s approval. Currently, the Executive Major has authority to sign letters
regarding formal discipline, with the Colonel’s approval, after which the. Colonel forwards the
letters to the Commissioner for approval.

47. Any ' recommendation regarding discipline must be - approved by . the
Commissioner. The Cemmissioner has di‘scretion. to withdraw his appr'oval. Usually, the
Commissioner relies on the CelonePs recorruﬁendatiorrs.

48.  The Colonel confers with 511 Majors before making a disciplinary decision.

49.  Under the Professional Standards of Conduct, a supervisor who witnesses .an
infraction is required to take immediate corrective action, to collect and documerlt{ilritial facts
concerning the infractien, and to notify the appropriate commanding officer immediately.

50.  Immediately prior to his appointment as the Executive Major, David Parenteau
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~ held the rank- of Captain in the Professional Standards Unit: and was:a’ member of the: barOalmng B AETGEGD
unit represented by the SEA. As Captain in the Professmnal Standards Umt Mr: Parenteau had. Ir‘t-::':z::::

.access to personnel files and conducted investigations...Following :thetinve.sngauon, ‘he-made: =g

- findings but not recommendations. As Captain, he evaluate&"I;iieutenantS’_:but‘had‘Iio::authofity tor=iziml oy
issee: formal  discipline. At the time,“he was in the *same::bargaining:iﬁhit ast Majors:and::n v s
Lieutenants. | |
51.  According to Da\}id Parenteau, being a part of the bargainiﬁg unit did not interfere |
with his ability to perform his work as a Captain. |
| Decision and Order
Decision Summary
The -e%/idence. is insufficient to establish that the Stéte Poiice Executive Major is a
conﬁden;cial einplo;ée within the meaning of RSA 273-A:1, IX (c). Further, the Executive Maj er'
does net exercise supervisory authority involving the signiﬂcant exercise of discretion and,
therefore, is not a supervisory employee within the meaning of RSA 273‘-A:8, I The Executive
Major shares a community of in;[efes‘c- with other employees in the command staff 1bargaining
unit. Accordingly, the State’s objection is overruled and the Executive Major position is included
in the command staff bargaining unit.
Jurisdiction
The PELRB has jurisdiction to determine the appropriate bargaining units pursuant to
RSA 273-A:8 and Pﬁb 302. | |
Discussion
The New Hampshire legislature has recognized the ‘V“Aright»- of public -employees to -
organize and to be represented for the purpose of bargaining collectively with the state or any

political subdivision thereof ...” Laws 1975, 490:1.” See.Appeal of International Brotherhood of
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o . .also Appeal of the University System of NH, 120 N.H.. 853, 854:(1980) (legislature has. vested: . S SR

- ZPolice Oﬁice)’s, 148 N.H. 194, 196 (2002). RSA 273-A:8,.I vests the PELRB with the authority::. 5 AL

~to.determine the appropriate bargaining unit and certify the exclusive representative thereofi: See:tir. wuii 2rais

... Here, the Staté':argues,' among other things, that'the_Execut’we.-.Maj.or:pdsiti_on should be:us sz

excluded from the command staff bargaining unit because this position is confidential within the

meaning of RSA 273-A:l, IX (c). RSA 273-A:1, IX (c) defines “public employee" as “any

person employed by a public employer except ... [p]ersons whose duties imply a confidential

relationship to the public‘ employer.” Confidential employees are “those employees who have
access to confidential information with respect z‘o. labor relations, negoﬁations, significant
persoﬁnel decisions and the like.” Appeal of Town of Moitlz‘onboz‘*ough,l 164 N.H. 257, 262
(2012) (emphasis added). | | | B

In Appgeal of Town of Moultonborough, the Supreme Céurt agreed with the PELRB that

the executive assistant to the police chief was not a confidential employeé within the meaning of

~ RSA273-A:l, IX. Id. The Court provided the following overview: .

In Appeal of City of Laconia ... [o]ur review of the record, however, indicated that the
administrative secretary was privy to the personnel director’s personal thoughts,
strategies, and notes about the collective bargaining process. Moreover, the '
administrative secretary opened all inter-departmental communications, including those
involving labor negotiation strategies between the city manager and the personnel
director. Accordingly, we concluded that it was unreasonable to require the personnel
director, as the city’s chief labor negotiator, to work under circumstances in. which he
must keep secrets from his secretary regarding a significant part of his work, and
concluded that the position was confidential.

We reached a similar conclusion in Appeal of Town of Newport. In Newport, the
department secretary worked under the general supervision of the director of public
works, an administrative superior who outlined departmental policy,. made work
assignments, and evaluated work in terms of effectiveness of results. Moreover, she
maintained personnel records, was privy to disciplinary actions taken, and attended staff
meetings at which confidential matters were discussed. In addition, the director of public
works testified that if a proposed bargaining unit was created, the department secretary
might be put in a situation in which her loyalties would be divided between the union and

15

~‘PELRB with primary authority to determine appropriate bargainingunits).zz= suthoricy £ SITIrmIng 20T




-the-town. Based upon this evidence, we concluded that the department.secretary position::.. w cotiriia

was not sufficiently distinguishable from the administrative secretary.position.that we .
" found confidential in Laconia and, therefore, should be excluded from:the: proposed.unit. .. w1

" .Laconia and Newport, however, are distinguishable from this.case..Unlike in NeWport, M bt

‘which the department secretary maintained personnel records.......here,..the executive :.
~r--assistant: does not-maintain-personnel files and only the:chief has:a key-to:the:docked::
cabinet containing personnel files. Additionally, she does ot attend.'staff. meetings-or..
~~~--~-.-:,;:...:non—pubhc ‘meetings between the chief and board. of selectmen. Moreover;:although she «::
receives all of the department mail, she does not open mail marked ‘confidential.>

The Town’s objection to the inclusion of the executive assistant position in the proposed
bargaining unit rests largely upon conjecture regarding her role after the unit is certified.

' Whatever her potential role may be with regard to labor negotiations, the objection is
premature. Accordingly, we concur with the PELRB’s conclusion that ‘the Executive
Assistant is not involved with personnel or other confidential labor relations matter[s] in
any meaningful way,” and, therefore, should be included in the bargaining unit.

Appeal of Town of Moultonborough, supra, 164 N.H. at 263-64 (citations omitted).

- In this case, the evidence is insufficient to establish that the Executive Major is a

confidential employee within the meaning of RSA 273-A:1, IX (¢). The record shows that the

Executive Major is not involved in labor negotiations or other labor-related matters. Although

the State Police rank-and-file bargaining unit has existed for a long time and the Executive Major -

position has existed since at least 1988, there is no evidence that the Executive Major has ever
participated in, or was consulted about, labor negotiations concerning the rank-and-file unit or
any other unit. In addition, the evidence is insufficient to establish that the Executive Major is

privy to the Colonel’s, the Commissioner’s, or any employer negotiator’s thoughts regarding

negotiations or other labor-related issues; that he acts as a liaison to the legal staff in presentation ..

~ of disciplinary appeals or grievances; or that he has any significant involvement in budget-

related matters. The Executive Major’s access to personnel files is the same as that of other

Majors (bargaining unit emplbyees), i.e. all Majors can access the files "with ‘the Colonel’s

permission. Furthermore, the Executive Major does not routinely conduct or oversee internal .

investigations. The internal investigations are handled by the Professional Standards Unit and
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.. internal investigation files are kept at the Unit’s offices. wuswoi iz, sromaiiveniin bt ave 100t =0 Tud e

o JLLbwh

It appears that, in this case, the State’s RSA 273-A:1, IX‘(C‘) .objectionirests; like‘ihat 'ofe.;.-z.a—- COREA

N vthe employer in Appeal of T own- of Moultonboz outfh largely upon: con_]ecture regardmc the
Executlve MaJor s role-in the future And like in Appeal of Town ofMouZtonb07 ough; -whatever:

o _the-zExecutwe.MaJ or’s “potential Tole may be with regard 16 labor negotlatlons - the. obJectron is+

premature. Accordingly, I find that the Executive ng or is not involved with personnel or other
confidential labor relations matters in any meaningful way and is, therefore, rrot a ceriﬁdentiai
employee within the meaning of RSA 273-A:1, IX (c). | |

The State also argues that the Executive Major is a supervisory employee within the
meaning of RSA 273-A:8, II. Persons “exercising supervisory authority involving the sigrliﬁcant
exercrse of discretion may not belong to 'the éame bargaining unit as the employees they
supervise.” RSA 273-A:8, II. Statutory supervisory employees are separated from the employees

they supervise “to avoid conflicts between the two groups because of the differing duties and

" relationships which characterize each group.” Appeal of Town of Stratham, 144 N.H. 429, 432

(1999). See also New England Police Benevolent Association, Inc.; Local 50 et al. v. State of

New Hampshire, Department of Safety, DMIC PELRB Decision No. 2006-169; New England

Police Benevolent Association, IUPA, AFL-CIO v. Town of Hillsborough; PELRB Decision No. - |

12010-112.

- A supervisory relationship within the meaning of RSA 273-A:8, II exists “when the
supervisor is genuinely vested with significant supervisory authority that may be exerted or

withheld depending on his or her discretion.” International Chemical Workers Union Council

.and Hillsborough County Nursing Home, PELRB Decision No. 1999-079. In determining

whether .an employee exercises supervisory authority involving the significant exercise of

discretion, important factors to consider include “the employee’s .authority to evaluate other

17




employees, the employee’s supervisory role, and the employee-is'::discipl'inary authority.? Appeal .. e ;_;
- Conservation Officers et al. v. SEA/SEIU Local 1 984,..PELRB Decision .No::. 2006-174;:-

062K proper assessment of whether a position is supervisory “requires.consideration-of:matters =

such as the nature, extent, character and quality of [employee’s] authority and involvement in the
areas of discipline, evaluations, and hiring.” Tilton Police Union, NEPBA Local 29 v. Town of

T iZton, PELRB 'Décision No. 2007-100. “[S]ome employees performing supervisory functions in

accordance with professional norms will not be vested with the ‘supervisory authority involving -

the significant exercise of discretion’ described by RSA 273-A:8, I1.” Appeal of East Derry Fire

Precinct, 137 N.H. 607, 611 (1993). See also Hampstead Police Union, NEPBA Local 37 and

~ Town of Hampstead, PELRB Decision No. 2008-071. o L

In this case, the evidenqe is insufficient to establish that the Executive Major éxercises
“supervisory authority involving the significant exercise of discretion.” The Executive Major’s
“supervisory” duties are not different from those of other employees in the command staff
bargaining unit and appear to involve very little discretion. In the Division’s chain-of-command
structure, all senior officers evaluate subordinate officers. The evaluations and discipline are
conducted in accordance with professional norms detailed in administrative rules and SOPs.2 It

appears that the Executive Major plays no significant role :in hiring and has no authority to

~ administer discipline, beyond oral counseling, or to suspend, demote, or terminate employees.
The most senior officer present always has authority to relieve a subordinate officer from duty, if-.

necessary, and to oversee the Division in the absence.of more senior officers. This type of

authority is not unique to the Executive Major and does.not appear to involve the significant

2 «[SJome employees performing supervisory functions in accordance with professidnal norms will not be vested
with the ‘supervisory authority involving the significant exercise of discretion’ described by RSA 273-A:8, II.”
Appeal of East Derry Fire Precinct, 137 N.H. 607, 611 (1993). '
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. of Town.of .Snﬂatham, 144 N.H. at 432. See also NEJ?BA;‘:anc:;:I,o'cal::40/_NH Fisht& Gaiiie. e wue i
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| eemeieeqn the same bargaining unit with other command staff employees:led:-to: “conflicts between the~m

exercise .of discretion. Furthermore, despite the fact that, for a long:time, the Executive.-Major-i= SR
~:(Majors, Captains & Lieutenants), there is no evidence that the placement of the Executive Major = svidomns

-~ two groups” or to the inappropriate division of Joyalties. v+ <o ot s srmperinragie iy o foyniio

For the forgoing reasons, the Eiecutive Major is not a supervisory employee within thé
meaning of RSA 273-A:8, II.
Lastly, I find that the the Executive Major shares a community of interest with other
~ employees in the command staff bargaining unit as required under RSA 273-A:8, 13
RSA 273-A:8, ] provides that:

the community of interest may be exhibited by one or more of the following criteria,
although it is not limited to such: -

(a) Employees with the same conditions of employment;

(b) Employees with a history of workable and aceeptable collective negotiations;
(¢) Employees in the same historic craft or profession; '

(d) Employees functioning within the same organizational unit.

Further, the PELRB rules provide additional criteria. for determining whether a
commﬁnity of interest exists:
(1) A common geographic location of the proposed unit; .. .
(2) The presence of:
a. Common work rules and personnel practices; and
b. Common salary and fringe benefit structures; and
(3) The self-felt community of interest among employees.

Pub302.02 (b). = .. o o

“[TThe statutory framework which guides PELRB decisions is flexible, and gives much

was in the same bargaining unit (represented by the SEA), with-other command: staff .employees e:ar+ - i "o

- discretion to the PELRB’s expertise. The statute and regulation require only that certain factors -..ui: B

3 “The principal consideration in determining an appropriate bargaining unit is whether there exists a community of
interest in working conditions such that it is reasonable for the employees to negotiate jointly.” Appeal of Town of
Newport, 140 N.H. 343, 352 (1995) (quoting Appeal of the University System of New Hampshire, 120 N.H. 853, 855
(1980)).
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B SRW ‘may be.considered in deteﬁnim'ng whether a communityfof ‘inter.est-.exifsts.s”nélppeal:of;Unz’vens“;itycl g ¢ttt
- .Sy&z‘em of New: Hampshire, 131 N.H. 368, 374 (1988)..Under ;Ihe'--statutef;;andflzr‘égulatipns,:f.ffthe;-:‘-1 PrE
, o PELRB need not .ﬁnd each critérion saﬁsﬁed in order to find ihatia:c'ommunitycofinterest..existsi..;’.’i’s s in orders
s——-Anpeal of Town of Newport, 140 N.H. 343, 352 (1995). .zzo or ;‘::'..:':: orFiormorn, Ay Pl A7 s Sl

v owwooo o Here, the- Executive Major and other command staff bargaining unit employees:function:::: i

‘within the same organizational unit (Division); are in the same profession (law enforcement);

have the same conditions of employment (set forth in personnel rules and the SEA CBA); and
share a History of workable and acceptable collective negotiations as the Execu_tiVe Major and
other command staff emploYees. were within the same bargaining unit represented by the SEA
for over 20 years. In addition, they share common work rules and personnel practices that are
established by rules and SOPs; and common salary and fringe benefit structurés that, Iuntil very
recently, hav¢ b;en established through the collective bargaining between the State and the SEA
 and set forth in the SEA CBA.

Based on foregoing, the Executive Major shares a community of interest with the other
employees in the command staff bargaining unit. -

Actordingly, the State’é objections to the inclusion of the Executive Major position are
overruled and this position is included in the command staff bargaining unit.
So ordered.

February 20, 2015 m M

Karina A. Lange, Esq. °
Staff Counsel/Hearing Officer

Distribution: Marta A. Modigliani, Esq.
John S. Krupski, Esq.




