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Supplemental Order

This order supplements prior PELRB Decision No. 2014-256 (November 20, 2014) and
is issued to address the status of the following four UNH Law positions:!
-Professor of Legal Research and Intellectual Property Librarian.
-Associate Professor of Legal Research and Reference and Electronics Resources Librarian
-Associate Professor of Legal Skills and Director of Academic Success
-Associate Professor of Legal Skills and Assistant Dean of Career Services

The undersigned held a hearing on December 19, 2014. Both the USNH and the Faculty Union

presented evidence. The AAUP did not participate, having filed a notice on November 25, 2014

! The parties have stipulated that these position descriptions replace the “Staff Adjunct VII” description/reference
used in Decision 2014-256.




- that it was not taking a position in the matter. The USNH and the Faculty Union submitted post-
hearing briefs by the January 14, 2015 deadline. On January 23, 2015 the Faculty Union ﬁled‘a
Motion Requesting Brief Opportunity to Respond and Reply Brief. The USNH did not file an
ijection to the motion. The Faculty motion is granted, and the decision on the bargaining unit
status of the four positions is as follows.

Supplemental Findings of Fact

1. The Faculty Union proposes that the PELRB include the positions of Professor of
Legal Research and Intellectuél Property Librarian, Associate Professor of Legal Research and
Reference and Electronics Resources Librarian, Associate Professor of Legal Skills and Director
of Aca<lemic Succesé, and Associate Professor of Legal Skills and Assistant Dean of Career
Services (collectively the “four positions™) in the bargaining unit.

2. FEleanor MacLellan is the Assistant Dean of Career Services and Professional
Development/Asséciate Professor of Legal Skills, ;1 position she has held since at least June,
2014. Professof MacLellan’s appointment letter states that she “Will be able to participate in
faculty governance and associated law school activities as per FARR.” See Faculty Union:
| Exhibit A, 12-19-14 hearing, p. 1 (hereinafter “Exhibit A”). Professor Mechellan reports to the
Associate Dean for Academic Affairs.

3; 1The formal job description for the Assistanl Dean of Career Servlces and Professional
Development includes the following: | |

' anary Purpose: Works with students, prospective employe;s, faculty and alumni to place
students in legal and law-related employment....Administers all activities relating to
Career Services functions. Teaches classes and seminars relafted to career planning and
professionalism.

Essential Job Responsibilities:

-Market UNH Law students to prospective employers;




-Counsel students about their job searches and career goals;
-Develop placement opportunities in a variety of legal settings;
-Coordinate employment opportunities for students;

-Create environment with learning opportumtles for students to prepare them for job
search; :

- -Keep current on job trends and tools to enhance job search techniques; °
-Create/coordinate job fairs, networking and other events to assist students in obtalmng
legal employment;

-Compile and report accurate employment data to the ABA, USNWR, NALP, Princeton
Review, and other entities as required;

-Teach seminars and classes regarding skills necessary to secure a legal job;

-Coordinate with Externship program;

-Maintain and participate in law school activities relating to job placement;

-Administer all activities relating to the Career Services functlons and

-Other duties as assigned.

The position’s additional job duties include meeting with students individually to “counsel and
recommend appropriate positions/opportunities.”

4. In January, 2014 the Law School appqihted Leah Plunkett as an Associate Professor
of Legal Skills and Director of the Academic Sucéess Program. See Exhibit A, p. 5-6. Thisis a
| mui’.ci-year (January 2014 to May, 2016)‘ “renewable contract-faculty appointment.” It is subject
to FARR “and any and all other UNH policies, rules, or requirements applicable to similarly
situated faculty members.” Professor Plunkett reports to the Associate Dean for Academic
Affairs. |

-5. The primary responsibilities of Professor Plunkett’s position, per her hiring letter, are |

~ as follows:

-Deliver academic support services to first year students who are “at-risk” for poor
performance based on their application profiles or academic performance during the school
year;

-Coordinate academlc support services to upper-level students who are on academic
probation or in the bottom quartile of their class;

-Collaborate with the law school faculty, administration and any consultants on the best
approach to providing general academic success services at UNH Law and to be primarily
responsible for 1mp1ement1ng these services; :

-Outreach to incoming students, coordinate and deliver pre-orientation and orientation
academic success programs;




-Teach a course and/or seminars related to academic success, should this be necessary to
best serve students during the year;
-Offer bar preparation skills workshops and services;
-Oversee and assess bar preparation services for which UNH Law contracts;
. . \
-Develop effective tools to measure academic success and bar passage results; and
-Take other steps necessary and/or as directed by the administration to improve academic
success and bar passage.

6. The job description for the Academic Success Director (Exhibit A, p. 7) includes the
following essential job functions:

-Provide current bar-related information to faculty members to help faculty promote
student bar passage. Information includes, in part, topics tested and frequency, and recent
bar exam questions and testing formats in the faculty member’s area of teaching;

-Design, implement, conduct and evaluate workshops, tutorials and programs, 1nclud1ng
instruction for refining students’ analytical, learning, and time management skills, as well
as guidance in case briefing, note taking, outlining, exam preparation and exam taking; and
-Collaborate with the Academic Standing Committee.

Rl

7. Tom Hemstock was appointed “Reference and Electronics Resources Librarian and : |
Associat_é Professor of Legal Research” for a three year term in June, 2014, subject to
reappointment. The position is covered by FARR and Professor Hemstock is also a contract
\
faculty member. He reports to the Library Director. See Exhibit A, p. 13-14.

8. Professor Hemstock’s responsibilities are described as follows:

-Work collaboratively with the School of Law Library Director, library staff, faculty and
administration to design and implement the library’s electronic research and instruction
programs, assist patrons with reference questions, create reference services, and support
assigned faculty with their teaching and scholarships; and

-Teach two sections of Legal Research in the fall semester, one section of Advanced Legal
Research in the spring semester, or an equivalent teaching load as agreed upon with the
Associate Dean for Academic Affairs.

9. Jon Cavicchi is the current Intellectual Property Librarian and Professor of Legal
Research and he received a three year contract in June of 2014. See Exhibit A, p. 18-19. His

position is subject to reappointment, he is covered by FARR, and he is considered a contract

faculty member. He reports to the Library Director.



10. Professor Cavicchi’s responsibilities are to:

-Work collaboratively with the School of Law Library Director, library staff, faculty and
-administration to maintain the intellectual property library collection, coordinate the
operation of the Intellectual Property Library with the intellectual property faculty and
curriculum, assist with fiscal planning relating to the collection,. serve as an intellectual
property information resource, and manage the assistants and contractors who perform
duties for the Intellectual Property Library; and

-Teach one section of Graduate Legal Research and Information Literacy in the fall
semester, one section of Graduate Legal Research and Information Literacy and one
section of Mining Patent Data in the spring semester, or an equivalent teaching load as
agreed upon with the Associate Dean for Academic Affairs.

11. Like the pdsitions already approved for unit inclusion (all full time tenure/tenure
track, alternative security, and contract faculty)(the “unit approved faculty”), these four
professors all have law degrees. UNH Law has promoted and ehcouraged them to have an active

role in faculty business, and their participation in faculty meetings includes voting on all matters
except tenure review and retention. Théy also serve on faculty committees.

12. Some of the unit approved faculty serve as Directors of the Sports and Entertainment
Law Institute, Clinical Programs, Legal Writing, Patent Practice & Procedure Program, Daniel
Webster Scholar Honors Program, and the Intellectual Propérty & Transaction Clinic. They also
serve as Chairs of the Commerce & Technology Graduate Program and the Int’] Criminal Law &
Justice Graduate Program. See Exhibit A, p. 33-39.

13. Although the four positions all have some “classroom” teaching responsibility, none
has a full or neaﬂy full teaching load. In contrast, most of the unit approved faculty has a full
teaching load.

14. Although the four positions are not primarily tasked with teaching, they have regular

and significant student interaction in their respective areas (library resources, academic success,

and professional development) that is integral to the law school’s goal of providing a well-




rounded and complete legal éducation and the prepération and guidance essential to career
planning and development.

15. The four pésitions all have a voice in faculty governance and related matters
consistent with the provisions of FARR.?> They are eligible to partidipaté and vote in faéulty
meetings in the same manner as the unit approved faculty. An exception is voting on tenure
matters, which is restricted to tqnufed faculty.

16. Like the uﬁit approved facglty, the foﬁr positions all work at the UNH Law campus
.in Concord. They are legal professionals working as full time members of the faculty in an
academic environment. Their careers are dedicated to the education and advancement of
students pursuing graduate degrees in the law and to the development and success of the Law
School, and their interactiqns with students outside of classrqom of‘clinic settings are a form of
teaching and instrﬁction. The testimony provided at hearing indicates a strong self-felt
community of interest between employees in the four positions and the unit approved faculty.
Additionally, the Law School’s administration has fostered and encourages the full inclusion of
the four ﬁositions in the faculty, notwithstanding the cited differences in job re‘sponsibiliti’es.l

17. Under FARR (Univérsity Exhibit 3), Adjunct Faculty “may not be hired for or
assigned more that (sic) one course per' sémes’ger or two sections of a single course. Persistent
assignment of Adjunct faculty to teach substantive required courses should be avoided.” The

parties agree that the four positions are not adjuncts and are not covered by this language.

2 See Decision No. 2014-256, FF 16-24, for a more detailed description and discussion of FARR.
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Decision ahd Order
Decision Sunimary:

There is a sufficient éommunity of interest among the four positions under consideration
and those positions already approved forAbargaining unit inclusion. Accordingly, the USNH'S
objections to the placement of the four positions in the unit are overruled, and the Faculty
Union's request to include the position in the unit is approved. |
Discussion:

In its objection to the inclusion of the four positions the USNH relies primarily on the differences
between tile job responsibilities of the four positions and the .unit ébproved faculty. The USNH
emphasiées the féct that none of the four positions have a full or near full teaching load. Althpugh the
fbur positions still have extensive and important contaét with students, and regularly provide
instructiqn and guidance to students, albeit most often outside of a formal classroom or clinic
setting, and though the four positions participate‘ﬁllly in faculty governance under FARR, the
USNH ‘believes the positions are essentially "administrative," and therefore lack: the requisite
community of interest with the positions already approved for unit inclusion.

The Faculty Union maintains that the differences in job responsibility between the four positions |
and unit approved faculty are relatively minor and do not justify their exclusion from the bargaining
unit. According to the Faculty Union three of the four positions (Professor of Legal Research
and Intellectual Propert?r Librarian, Associate Professor of Légal Research and Reference and
Electronics Resources Librarian, and Associate Professor of Legal Skills and Director of
Academic Success) are, in effect, already covered by the bargaining unit given their designation
as contract faculty, notwithstanding their teaching load. The Faculty Union also argues that all

four positions otherwise have a sufficient community of interest because, like the unit approved



faculty, they are full time faculty with professorial tiﬂes covered by FARR, they have the right
to participate in faculty governance like the unit approved faculty, énd they have a strong self-
felt community of interest.
The authority previously cited in Decision No. 2014-256 relevant to bargaining
unit determination can be summarized® as follows:
The principal consideration in determining an appropriate bargainiﬁé unit is whether there
exists a community of interest in working cond1t1ons such that it is reasonable for the

-employees to negotiate jointly.

Positions covered by a bargaining unit shall share a community of interest, which can be
shown by one or more of the following criteria:

(a) Employees who have the same conditions of employment;

(b) Employees who have a history of workable and acceptable collective negotiations;
(c) Employees who have the same historic craft or profession;

(d) Employees who function within the same organizational unit.

In addition, the following shall be considered as evidence of a community of interest:
(1) A common geographic location of the proposed unit;

(2) The presence of:

a. Common work rules and personnel practices; and
b. Common salary and fringe benefit structures; and

(3) The self-felt community of interest among employees.
The community of interest criteria reflects that determination of appropriate bargaining
units is not a search for uniformity in job responsibilities. These vcriteria accommodate a fair
degree of position diversity, subject té the community of interest requirement. One example
| cited by the Faculty Union appears in an early decision dealing with University System
employees. See Univ. Sys. v. State, 117 N.H. 96, 100 (1977)(PELRB inclusion of librarians in

University faculty bargaining unit upheld). Since that time, the PELRB has certified numerous

* See Decision 2014-256 for cofnpleté citations and text.



‘bargaining units which have grouped together a variety of pqsitions with differing job
responsibilities into a single unit.* In this case, the fact that the four positions are not full time
teaching faculty is a factor to éonsider in determining whether there is ;clrequisite community of
ihterest, but it is not dispositive.
I conclude there are a number df other factors which establish a community of interest -

among the four positions and those aiready approved for unit inclusion. For example, all have the
' sanie educational background (undergraduate degree and law degree) and work in the same
general profession. Like the contract faculty positions already approved for unit inclusion, all
four have multi-year contracts, and none qualify as adjunct faculty under FARR. All work at the
law school in Cdncofd, are members of the Law School faculty, have a faculty rank (title), are
co§ered by FARR, participate in(faculty meetings and vote on all matters with limited
exceptions, and all interact with and assist ‘students on a regular, if not daily, ballsis; in the
furtherance of their legal training. The four pésitions have also been the subject of
administration efforts to promote a fully integrated faculty, lwith distinctions based ui)on
-professional responsibilities and duties minimized. In this regard it appears the administratiqn is
pursuing a'facﬁlty synérgy which it believes will advance efforts to fulfill the school’s academic
rriission.

" Most, if not all, of the faculty positions already designated for unit inclusion carry a full
teaching load. In contrast, the four positions have limited "classroom" tpachhg responsibility
but do provide instruction and guidance in the areas within their specific expertise (legal
research, legal skills, intellectual property and electronic library resources, academic success,
and career development). These areas are an important aspect and component of Ithe legal

education students receive at the Law School. They are closely related to the development of

* To see a comprehensive listing of certified bargaining units visit the PELRB website at www.nh.gov/pelrb.
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core legal aptitudes and professional development. All are integral to the complete, well
rounded, and practical legal education the law school strives to provide to its students, just like
the substantive law taught by other faculty in classroom and clinic settings.

In conclusion I am 'not persuaded by the USNH's argument that these four positions are
"administrative" and therefore do not, or cannot, share a community of interest With the unit
approved faculty. Instead, I find that the four positions are faculty: positions, albeit with
differing job responsibilitiee as discussed, but who are nevertheless closely connected to the‘
other facultylénd play an integrel role in the overell academic and teaching ﬁﬁssion of the Law
School. The community of interest requirement is met in this case giyen the factors diecussed.

I am therefore supplementing prior Decision No. 2014-256 by adding the positions of
Professor of Legal Research and Intellectual Property Librarian, Associate Professor of Legal
Research and Reference and Electronics Reeources Librarian, Associate Professor of Legal -
Skills‘an.d Director of Academic Success, and Associate Professor of Legal Skills and Assistant
Dean of Career Services to the approved unit. Case No. E-0166-1 shail proceed to é secret
ballot election to determine the bargaining unit's exelusive representative, if any.

- So ordered.

Date: %/ {// 208 : | mw'z\ \ N o w\
D . soll

Distribution: Glenn R. Milner, Esq.
Joseph P. McConnell, Esq.
James F. Allmendinger, Esq.
John Greabe, Esq.
Albert Scheer, Esq.
" Michael McCann, Esq.
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