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Background: :
On December 6, 2012 the State Employees’ Associat.ion‘of New Hampshire, fnc., SEIU
| Local 1984 (Association) filed an unfair labor practice complaint claiming that the Commission
| of New Hampshlre Liquor Commission (State) v1olated RSA 273-A:5,1 (a) (d) and (g) when it
took certain allegedly dlscnmmatory actions agamst four! Association Stewards in retahatlon for
their union act1v1ty The Association requests that the PELRB order the State to.cease and desist
from v1olat1ng RSA 273-A: 5 I(a), (d), and (g). |
The State denies the charges and asserts that its actions. were justified and were in

accordance with written procedures. The State filed a motiori to dismiss asserting that the

Association’s claims are moot because the issues between the employees and the State had been

! The Union withdrew the charges concerning Chris Russell, one of the Association Stewards, at the beginning of
the first day of adjudicatory hearing on March 28, 2013.




allegedly resolved. The Association objected to the thotion to dismiss. | |
| An adjudicatory hearing was- o_riginaﬁy scheduled for January 16, 2013 but, at the
‘Association’s assented to request, was contiﬁued. The first day of hearing was held on March 23, '
* 2013 at the Public Einployee Labor Relations Board (PELRB)‘ofﬁces in Concord. The second
day of hearing was origihally scheduled for April 4, 2013 but, at the parﬁes’ requests, was
_continued twice and was ultimately held on July 1, 2013. The partiee had a full opportunity to be
heard, to offer documentary evidenee, and to examine and cross-examine Witnesées. At the
| conclusion ef the final day of adjudicatory hearing, the Aseociation indicated its iﬁtent to file a
mitteh motion to amend its complaint by adding claims fof violations of RSA 273-A:5, I (b),
(h), and (i) te coefonn to the evidence 'presented at hearing and a request that the PELRB ‘order
Mr. Pefraé to be made full for his i;se of additional sick leave not required by fhe CBA. The
Association filed its motion to amend on Julif 3, 2013 and the State objeeted to this motion on
Julyv18, 2013. The Association’s motion to amend was gfanted. See Hearing Officer Decision
No. 2013-129. On September 27, 2013 the Beard denied without pfejudice the State’s Pub
201.05 Motion for Review of Hearing Officer decision.v See PELRB Deci.sion No. 2‘013-178.2
The parties subnﬁﬁed post-hearing Briefs on September 30, 2013; and the decision is as follows.
| | Findings of Fact -
1. Background , |
1. ‘ ‘The State is a “public emplpyer” as deﬁned by RSA 273-A:1, X.‘
2. The Association is the certified bergaining 'representetive of classiﬁed employees .
of the New Hampshire Liquor Commission exclusive of emplbjrees of the enfor¢ement division.
© See Stipulated Facfs at B. |

3. There are 77 stores in the NH Liquof Commission system.

2 The Board stated that the State’s motion was premature and that the “State may raise the issue, if necessary, as part
of any Pub 205.01 motion for review the State may file following the issuance of the hearing officer’s decision on
the merits.” See PELRB Decision No. 2013-178. - '
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4. , The State and thé Association were signatories to a collective bargaining
agreement with effective dates of Jﬁly 1, 2011 through J uné 30, 2013. See Stipulated Facts at C.
5.~ The parﬁes’ 2011-13 CBA contained a grievance procedurev éonsisting of the
following steps: Step I - employee and ‘immediate supervisof; Step II - employee aan
intermediate supervisor (in writing); Step 1II - employee and agency head; and Step IV — final
and binding arbitration. Either employee or his/her Steward can initiate a grievance procedure.
6. - Article 14.5.2 of the 2011-13 CBA, titled Arbitrator’s Powers, provides as
follows:
... To the extent that a matter is properly before an arbitrator in accordance with this
provision, the arbitrator’s decision thereon shall be final and binding providing it is not
contrary to existing law or regulation nor requires an appropriation of additional funds, in

either of which case it will be advisory in nature.

‘The Parties further agree that questions of arbitrability are proper issues for the arbitrator
to'decide. ' - o

See Joint Exhibit 1.

7. CBA Article 12, Section‘ 1 provides that the Employer agrees to recognize
Stewards duiy authorized by the Association and further permits employeeé of _the Liquor .
Commission to havé seven (7) kstewards. The Association has appointed five (5) stewards. Of the
five (5), there are four 4) individuals who serve as stewards fo'r the. Liquof Commission
employeesé including Cynthia Sanborn-Dubey, Chris Russell, Anth;)ny Perras, and Riéhard Gulla
who are subjeéts of the Association’s complaint.3 As Stewards, they have advocated on behalf of |
émployees of the Liquor Commission. See Stipulated Facts at D.

8. CBA Article 14.1.2, titled Investigations, proﬂzides as follows:

The Steward, when requested by one or a numBer of employeés whom that Steward

represents, may investigate the basis for any dispute arising under this Agreement and
may, at any stage, assist the employee(s) in seeking resolution of such dispute through the

3 The Union withdrew the charges concerning Chris Russeil. See Footnote 1 above.
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grievariée proéedure provided herein...
See Joint Exhibit 1.

9. ‘CBA Aticle 12.2, titled Non-discrimination, provides that the “Employer agrees
there éhall be no discrimiﬁation against any Steward because of his or her duties as an
Association official or member.” See Joint Exhibit 1 |

10. CBA Article 12.3, titled Use of Work Time, p_rovide_s as follows:

The Employer shall authorize a reasonable amount of time during the regular working
hours without loss of time or pay, and make reasonable adjustments to the Steward’s
workload, to permit the Steward to carry out their responsibilities in accordance with the
prov131ons of this Agreement. The Association shall guard against the use of excessive
time in handling such responsibilities. Each Steward, before carrying out his/her
responsibilities in accordance with the provisions of this Agreement, shall first obtain the
consent of his/her immediate superv1sor which shall not be unreasonably withheld...

Joint Exhibit 1.
1L Artlcle 3 of the CBA t1tled Association nghts prov1des in part: -

- 3.3. Association Business: The internal business of the Association shall be conducted by
full-time and regularly scheduled part-time employees during their non-duty hours.

3.3.1. Association chapters may utilize the Employer‘s messenger service and, to the
extent that they do or may exist, electronic mail system(s) for the duration of this
Agreement for. internal Association business, provided that said mailings are clearly
identified as the property of the Association. '

3.5. Access To Employees: Staff representatives of the Association shall be allgwed to.
visit work areas of employees during working hours and confer on conditions of
employment to. the extent that such visitations do not disrupt the work activities of the
- area being visited. Prior to entering the work. area, the representative shall receive
permission from the appropriate department head or his/her designee stating the reason(s)
for such visitations. Perm1ss1on shall not be unreasonably denied. '

3.6. Adm1n1strat1ve Leave: SEA members shall be allowed a cumulative total of sixty

(60) days off per contract year without loss of time or pay for the purpose of attending

mestings, conventions or conferences relative to labor relations or Association

affiliations. Time off shall be limited to five (5) days per member for each such request.

All requests shall be submitted to, and approved by, the Bureau of Employee Relations

for timely notification to the Employer that the leave has been approved and shall be
- awarded.

3.6.1. The time limits set herein shall be extended by mutual agreement befween the




Employer and the Association. The Association shall reimburse the Employer for the
prorated wage and benefit cost for each applicable member.

See Joint Exhibit L.
12.  The Labor Manégement Committee (LMC) is a joint committee with the State
and the' Association equally represented: 5 management representative and 5 Association
representatives. The LMC works on settlement of grievances and interprets the CBA as
necessary. It also reviews applications for supplemental sick leave. Article 4 of the CBA, titled
Consultation and Labor Management Committee, provides in part as follows:
4.1.1..Obligation to Meet: The Parties recognize their mutual obligation to meet and
~ confer regarding problems arising out of the employment relationship between the
employer and full and part-time employees.
~ 4.1.2. Matters for Consultation: It is agreed and understood that policiés and procedures
related to terms or conditions of employment are appropriate matters for consultation
between the Parties, providing however, that neither Party waives or relinquishes their
right to negotiate mandatory subjects of collective bargaining providing, however, that
the Parties may mutually agree to discuss any subJect matter not otherwise included in
4.2. S
4.2. Labor Management Committee:
4.2.1. Composition: The Parties agree to establish a Labor Management Committee
consisting of not more than five (5) representatives of the State Negotiating Committee,
one of whom shall be the Manager of Employee Relations, and not more than five (5)

representatives of the Association's Master Bargaining Team...

4.2.2. Meetings: The Committee shall meet as frequently as may be necessary to carry
out its purpose and responsibilities as set forth in this Agreement.

4.2.3. Purpose: The purpose of the Committee shall be to. ensure . the apphca’uon
clarification and adm1mstrat10n of this Agreement... S _

Joint Exhibit 1. The LMC usually meets twice a month (on first and third Mondays)
13.  Matthew Newland has been employed by the State as the Manager of Employee
Relations for over 2 years. His responsibilities include contréct negotiations and management of
\ .

grievances at Step 4. He is a member of the LMC.

14.  Kelly Mathews has been the Liquor Commission Human Resources (HR)




Administrator since October, 2010. As HR Administrator, she oversees all personnel transactions
and enforcement of the CBA and of the State and Federal laws and rules.
15.  Article 11.4 of the CBA, titled Sick Leave, provides in relevant part:

- 11.4. Certification: An employee may be required by the Employer to furnish the
Employer- with a certificate from the attending physician or other licensed health care

- practitioner when, for reasonable cause, the Employer believes that the employee's use of
sick leave does not conform to the reasons and requirements for sick leave use set forth in
this Agreement. Such certificate shall contain a statement that in the practitioner's
professional judgment sick leave is necessary. In addition, the Employer may, at state -
expense, have an independent physician examine one of his/her employees who, in the
opinion of the Employer, may not be entitled to sick leave. The time related to such
examination shall not be charged to the employee's leave.

The CBA does not require employees to submit Medical Release to Return to Work forﬁi, Joint
Exhibit 1. o

16. On.February 2, 2011 HR Administrator Mathews sent the following email to all
store and all supervisors:

Please note: Whether an employee is part time or full time and the employee obtains an
injury in or out of the workplace which can be defined as the following:

*Serious Medical Condltlons Any medlcal condltlon that prevents employees from
performmg one or more of their essent1al job functions.

The employee must have his/her medical provider complete a NH quuor Commission
Medical Release to Return to Work form which must be competed and submitted to
Human Resources prior to the employee returning to the workplace. I strongly
recommend that the employees Job Description is attached to the Medical Release form
in order to educate the Medical Provider about the employee’s essential job functions.
(The Return to Work Forms is [sic] located on the Intranet, HR, and Medical Release) I
“have also attached one for your conveyance [sic]. ‘

No Supervisor/Manager is allowed to determme an employee’s Werk modification if need
be. Only a Medical Provider is able to determine whether an employee is able to Return

to the Workplace or not, and HR is responsible for determining 1f a modification can be
made or not.

Employees are also expected to maintain ongoing contact with their manager/supervisor
and Human Resources through the duration of the absence.

; Process:

Medical Release to Return to Work




The Employee must submit a competed Medical Release to Return to Work
form to HR prior to returmng to the workplace. :

1. Once HR receives this form HR is respon51b1e for notlfymg the Manager/Supervisor
of the employee’s readiness to return to work.

a. Any restriction or limitations imposed by the health care provider are
discussed. ' '

2. When the employee is unable to return to their regular duty, HR will
' notify the Manager/Supervisor to determine an appropriate alternative
duty assignment if available.

-3 ‘Managers/Supervisors are responsible for notifying employees of their
assignment and the date and time to report to work.

4, - Medical Release to Return td Work forms will continue to be
submitted to the HR until the employee is able to return to a full duty
status. ' '

S. Upon dompletion of the employee’s medical event, all medical forms

received by HR will be filed in the Employee’s Health File.
SeeAState Exhibit Q (emphasis added.)
17. L1quor Commission Policy number P-106, titled Reporting Work InJurles and
dated March 28, 2011, provides as follows:

I PURPOSE:

To provide direction for the reporting and filing of documentatlon for work-related
injuries as prescribed by the New Hampshire Department of Labor and Workers
Compensatlon Commission RSA 281 '

I APPLICABILITY
To all staff.

I POLICY

It is the policy of the L1quor Commission to requlre that each employee must report
all work-related accidents or injuries. This includes injuries that may not necessitate
medical intervention as well as those that do. In all cases the reporting process is to begin
when the injury occurs and is subject to time constraints. Employees failing to follow this
policy may face disciplinary action up to dismissal.

IV DEFINITIONS _ _
A. Work-related injury: Any trauma, illness, or exposure to decease that is sustamed
by an employee in the course of performing their work duties.




V' PROCEDURE

AL Employee Respon31b111t1es
1. Whenever employees sustain injuries while at work they must report that
injury to their Supervisor at the time the injury occurs by submitted a Notice
of Employee Accident or Injury Report...

b Complete the narrative, describing the cause of or how the
injury occurred, nature of the i injury (cut, sprain, ete.), and the body =
part injured (remember to indicate left or right sides).

C. Regular Supervisor’s Responsibilities
3. When the employee is ready to return to work:

b Instruct the employee t6 obtain a medical release to return to work
(Worker’s Compensation Medical Report Form) from their health care
provider and submit it to Human Resources after each appomtment

See State Exhibit P (empha51s added).
18.  Article II of the CBA, titled Management Prerogatives and Riglr‘ts, provides in
part:

2.1. Rights Retained: The Employer retains all rights to manage, direct and control its
operations in all particulars, subject to the provisions of law, personnel regulations and
the provisions of this Agreement, to the extent that they are applicable. These rights shall
include but not be limited to:

2.1.1. Directing and supervising employees;

. 2.1.2. Appointing, promoting, transferrmg, as31gn1ng, demotmg, suspendmg, and
discharging employees

2.1. 3 Laying off unnecessary employees due to lack of Work for budgetary reasons or
for other like considerations; S

© 2.1.4. Maintaining the efficiency of governmental operationS'

2.1.5. Determlmng the means, methods and personnel by which such operations are to be
conducted; : :

2.1.6. Taking whatever actions may be necessary to carry out the mission of the
department in situations of emergency, the determination of such situations to be the
prerooatlve of the Employer.

2.2. “Emergency” Defined: For purposes of this section "emergency" is defined as any
condition or situation out of the ordinary which requires immediate action to avoid

g




danger to life, property, or to prevent losses affecting the Employer, the employee or the
general public. ~

Joint Exhibit 1.
19.  Personnel Rule Per 602.01 provides:

(a) Upon written notice to the director, the appointing authority may fill any vacancy with
the transfer of an agency employee from any position within the same class title to a
vacant position with the same class title. (b) The appointing authority may determine
when it is in the best interest of the agency to transfer employees.

See State Exhibit U.
20. CBA Article 16.11, titled Notice of Transfer, provides as follows:

The Employer agrees to provide a thirty (30) day notice to a unit employee who is to be
involuntarily and permanently transferred from that employee’s work location to a work -
location that would require an additional commute of thirty (30) or more road miles one
way from that employee’s current home location.

Joint Exhibit 1.
21.  CBA Article 16.6, titled Changes to Job Specifications, provides as follows:
All employees shall be notified in writing of any changes in his/her job specifications and
duties upon receipt of said changes from the Division of Personnel, and/or from
directives from the Commissioner/Agency Head = or any of his/her designated
representatwe
Joint Exhibit 1.
22.  Personnel rule 1003. allows the State to issue a non-disciplinary discharge if an

employee is unable to perform duties for medical reasons. Per 1 003.01 provides:

“The purpose of this rule shall be to provide for the removal of a full-time employee for
non-disciplinary reasons, when:

(a) The employee is physically or mentally unable to perfonn the essential functlons of
the position to which appomted

. (b) "The employee’s physical or mental condition creates a direct threat or hazard for the
employee, the employee's co-workers or clients of the agency which cannot be eliminated -
except by removing the employee from the position;

(c) The employee’s presence in the workplace, because of the medical condition, is
deleterious to the employee's health; or




(d) The employee is a quahﬁed individual with a disability who, with or without a
reasonable accommodation, is unable to perform the essential functions of the posmon to
which appointed. '

23.  Personnel Rule Per 1003.03 provrdes in part:

(a) 'An appointing authority shall not remove a full-time employee under the provisions
of Per 1003.01 until the appointing authority has obtained medical assessment
.information md1cating that the employee is physically or mentally unable to perform the
essential functions of the posmon

c) Prlor to removal of a qualified employee with 2 disability under the provisions of Per
.1003.01, the appointing authority shall determine if any of the following adjustments can
be made to allow the employee to avoid removal for non—disciplinary reason(s): ‘

(1) Amend the duties of the position to accommodate the employee's known medical
 disability, provided, however, that such amendment does not alter the essential duties -
and responsibilities of the employee's position;

(2) Transfer the employee to a position for which the employee is qualified, with or
without reasonable accommodation, which will not require removal under the
~ provisions of Per 1003.01; or

(3) Demote the employee to a position for which the employee is qualiﬁed with or
without ‘reasonable accommodation, which will not requlre removal under the
prov1srons of Per 1003 01.

(d) If the appointing authority is unable to make a reasonable accommodation which will
allow the employee to remain in a position within the agency, the appointing authority

~ shall advise the employee in writing that the employee is being removed from the
position for non-disciplinary reasons. '

24.  Article 16.9 of the CBA, titled Layoff Procedures , provides as follows':

An appointing authority may lay off an employee only when layoff becomes necessary
because of the following reasons:

1. Abolition of a position;

2. Change in organization;

3. Decline in agency work load;

4. Insufficient funding;

5. Change in state law; or

6. Change in federal requirements.

Joint Exhibit 1. The CBA does not address non-disciplinary clisCharge for medical reasons.

25.  Article 11.9'concerns Supplementa] Sick Leave and provides as follows:
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" The Employer is authorized to provide additional sick leave to an employee under the
following conditions:

a. A request for additional sick leave shall be forwarded to the Bureau of Employee
Relations by the employee or the Employer stating the reason(s) for the request and the
amount of additional sick leave requested.

b. The Bureau of Employee Relations shall request a reoommendation from the‘Eniployer
of the requesting employee/agency. The recommendation shall be made known only to
those who will act upon the request. ’

c. The request and recommendation shall be forwarded to the Labor Management
Committee established by Art1cle v, Sectlon 4.2, who shall approve or deny the request
in whole or in part.

-d. The response to the request shall be transmitted to the requester by the Bureau of
Employee Relations.

e. If the request is approved the Manager of Employee Relations shall direct the
Employer to solicit donations from employees within the requesting employee’s agency
who wish to contribute unused sick leave up to the amount of the authorization.
Contributed sick leave shall not be counted against time accumulations as provided in
Article 11.1. If the request is not approved, no further action shall be taken by the parties
or by the requesting employee or Employer on that request.

f. No request shall be approved for more than ninety (90) days, although nothing shall
prohibit add1tlona1 requests.

J oint Exhibit 1.
26.  Instructions to the Supplemental Sick Leave Request form provide in part:

An employee must exhaust, or expect to -‘e'xhaust, all paid leave prior to receiving
supplemental sick leave. Paid leave includes sick leave, annual leave, floating holidays,
bonus days, and compensatory time.

Leave donations by employees on behalf of other employees are not authorized until
solicited. Solicitation may not take place until after an approval has been issued by the
Labor Management Comm1ttee (LMC)

If a request is granted, leave donations may be solicited...

Supplemental sick leave will only be granted for serious or hfe-threatemng illnesses,
injuries, impairments, or mental or physical conditions that have caused, or are likely to
cause, the employee to take leave without pay. Supplemental sick leave will not be
- granted for common or minor illnesses, mjurles impairments or physical or mental.
conditions. :

See Union Exhibit 14.
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27.  The completed supplemental sick leave request forms are sent to Mr. Newland.

Mr. Newland brings all requests from Association bargaining units to LMC meetings. It’s the

first time anyone looks at the réquests. Usually, between 15 and.‘25 supplemental lea{/e requests
are reviewed at each meeting.

28. The Liquor Commission has recently undergone major reorganization which
included hiring new peonle for management positions, policy changes, including payrlnenf
policy, numerous employee transfers and demotions, and work schedule changes.

29.  On August 28, 2012 HR Administrator Mathews sent the memorandum to all
retail store employees regarding the changes extending operating store llours to Sundays and
Holidays. The memorandurn provides as follows:

Over the past year the State of NH Liquor Commission has implemented many changes.
The Commission made the decision to extend operating store hours and all stores are now
open seven (7) days a week to include Sunday. These changes were made in order to -

~ provide exceptional customer service to the state of New. Hampshire citizens and
visitors... One of the concerns brought forward is how are the employees being
compensated when they perform work on a Sunday and/or Holiday. Below you will find
reference to the relevant statutes, rule and agreement language:

State of NH RSA 177:5 Sunday and Holiday Openings: - Notwithstanding any other
provision of law, the commission may, in its discretion, open for business on any Sunday
or legal holiday any state liquor store located in a main route where traffic is heavy;
provided, however, that no state liquor store may be opened for business at any time on
Easter or Thanksgwmg day, whenever appointed, and Christmas day. Although full-time
- employees shall be given the optlon of working, no such employee shall be required to
* work on such days. The commission may employ part-time employees, subject to the
rules of the director of personnel, to staff stores open on Sundays or holidays. Any full-
* time employee who works on such days shall be paid 1-1/2 times the employee’s regular
rate of pay for the actual number of hours worked. :

SEA CBA Article 9.4 Holidays Worked:- When a full-time or * regularly scheduled part-

time employee works on a calendar holiday, he/she shall receive payment of the holiday

at the regular rate and in addition, at the discretion of the Employer, (1) be paid at the rate

of time and one half for hours actually worked on the holiday or (2) be given
" compensatory time off equal to one and one half the number of hours actually worked...

*Definition: A regularly scheduled part time employee is not scheduled 1rregularly or on
an on—call basis. :
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SEA-CBA Sub-Unit 39.10:- Work performed by retail store employees on any Sunday or
holiday will be voluntary ...

. The Manager in Charge of Liquor St01e shall staff employees according to the stores

staffing needs on a Sunday. -
e By statute, Sunday is a voluntary to work day, therefor it is not part of the regular forty
hour work week.

e A part time Retail Store Employee who works on a Sunday and/or Holiday will be paid at
the employee’s regular rate of pay.

Managers, if you are in need of assistance in order to staff your stores on Sundays or
Holidays please contact your Supervisor. ...

The changes extending operating store hours to Sundays and holidays became effective

September 4, 2012. See State Exhibit E (emphasis in original).
30. CBA Article 39.10 provides as follows:
‘Work performed by retail store employees on any Sunday or holiday will be voluntary
and employees who volunteer to perform such work shall be paid at the rate of time and
one-half for all hours worked...
See Joint Exhibit 1.
31. In the past,A Liquor Commission administration had regular meeting with
Association Stewards. These meetlngs stopped after J anuary, 2012. According to Ms.

Mathews the meetings stopped because of the changes in process and legislative meetlngs

IL. Cynthia Sanborn-Dubey

33.  Cynthia Sanborn-Dubey is a Clerk II at the store 54 in Glen. She has been
working for the Liquor Commission for 16 years. She previously held the following Liquor
Commission positions: Laborer, Cashier, Manager I, Manager II, Supervisor I, and Supervisor IL

She worked as the Acting Manager of the Conway liquor store for 6 years. She worked at the

: liquor store in Glen from 1998 to 2005. She used to be a Glen store Supervisor.

33.  As a Supervisor, Ms. Sanborn-Dubey supervised 11 stores, including Lincoln

store, and had knowledge of these stores. After all supervisors were demoted as part of
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reorganization, they were transferred to different storés. She has been derﬁoted to Clerk II
position and. assigned to the Glen store. - |

34.  Ms. Sanborn-Dubey has been an Association Steward for 14 years. She was also
on Aséociation’s Master Bargaining team and on a “sub-unit” bargaining team. |

35. . During her first 13 years as a lSteward, she has nqt pfocessed any grievances.

36. . Recent reorganization/changes caused some Liquor Commission employees to
file grievances. Fifteen to twenty grievances have been filed since March, 2011. The grievants
requested Ms. Sanbom—D_ubgy to represent them in her capacity as a Steward and to attempt to
resolve vissues and dispﬁtes; In her capacity as a Steward, she works §vith HR Administrator
Kelley Mathews. o |

37. Acc_ording to Ms. Saanm-Dubey, she had dis_c_ussiohs with many péople
regarding employee: morale and other problems, such as employee transfers. The tenor of
meetings With the management was not pleasant as the management appeared to be “talking

down” to employees.

38.  On May 21, 2012 Ms. Sanborn—Dubey sent an email from Store 54 to stores 2, 48,

15, 8, and 72 titled “steward day,” stating as follows

We want to get together for a steward day sometime in June (this counts as a work day

for you) I have put some dates below, please let me know what works for all of you.

Please come up with a list of items you would like to discuss at this meeting and send that

' along as well. We will hold the meeting at the union HQ...
See Union Exhibit 31.
39.  Keith (Tony) Burns has been a Liquor Commission retail area manager/supervisor

} since March, 2011. He ensures that stores are staffed properly, provide adequafe customer

~ service, and make money. He supervises 31 stores ihcluding the Glen store where Ms. Sanborn-

Dubey works although Mr. Burns is not Ms. Sanborn-Dubey’s immediate supervisor. He' visits

each store at least once every 2 months. During his visits, he makes sure that the store is staffed
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appropriately, has merchandize and is clean and that the State law is followed. Among other
.things, he reviews store records and staffing schedules. According to Mr. Burné, during his store
visits, he uses a store computer (PC). All 77 NH Liquor stores have at least one PC. Until
recenﬂy, each store had a store email account available to all employees of the store. When Mr. |
Burns uses a PC, what he normally ‘sees on a screen is the MS Outlook. If it is on the screen, he |
checks how many emails have not been read and how many unread emails ha\}e been deleted.
According to Mr. Burns, it is important because stores receive emails from other stores with
requests for stuffing help and with his orders/instructions. He expects every full time emplojee
to check email at least twice a day.

40.  On May 24, 2012 Mr. Burns visitedlthe Glen store. At that time, Ms. Sanborn-
Dubey'was in Concord processing grievances in her capacity as a Steward. At some point, he
used the store PC. The MS Outlook account .v&lfas open and he saw that many emails were unread
and many emails were deleted. While working at the PC, Mr. Burns noticed an email message
with the words “Union Business” 1n the subject line. He opened and reaa this email, which
related to the écheduling of the Association Stewards’ meeting.b He then forwarded the “Union
Business” email to Assistant Director of Marketing Frank DeLuca énd Ms. Mathews with the
followmg message: “Going through emalls and I find they also have this coming up.” Ms.
Mathews responded to Mr. Burns and Mr. DeLuca on the same day stating: “I am looking into it,
and I will give you some direction shortly.” See Uniqn Exhibit 31.

41.  Mr. Bums forwarded the “Union Business” email to Mr. DeLucal and Ms.
Mathews because he believed that many union activities were conducted at thé store and he
wé.nted directions and clarification as to how much union business can be conducted at work. He
believes that, according to CBA Article 12, the immediate supervisor must be informed
regarding ény union business being conducted. According to Mr. Burns, during the relevant time

period, the Association held numerous meetings that took place in Concord causing staffing
15 . . ’




concerns while union members attended meetings. In Mr. Burns® opinion, union business was
not conducted only during breaks and he wanted to make sure that Mr. Mathews and Mr.
DeLucca were involved. |

42. Mr. Burns claims he did not target Ms. Sanborn-Dubey, that she is a good
‘employee, énd that he performs the same“email check at all stores. Mr. Burns has not seen
- “Union Business” émails at other stores.

43.  On May 24, 2013 Mr. Newland called Association Representative Cicirelly to
discuss the process fof réquesting and scheduling tréining days for 1_1nion stewards. See ‘State,
Exhibit S. | | . |

44, On May 25,2012 Mr Cicirelly sent the following message to Mr Newland: '

- ... Tt turns out that Ms. Sanborn, a Liquor Commission steward, was simply doing some
preliminary organizing, however your call brought to our attention the possibility of the
Liquor Commission targeting a steward for union activities.

. 'We have learned that the district sipervisor searched the liquor store computer while Ms
Sanborn was in a grievance meeting with Ms Mathews. This supervisor then forwarded =
union email correspondence to Ms. Mathews. ...[Alny potential targeting of union leaders
for union activity is a serious concern for us and we are planning to request a formal
consultation with the Liquor Commission to discuss this issue.

See State Exhibit S.
45.  On May 26, 2012 Mr. Burns sent the following communication to Ms. Mathews
and Mr. DeLuca:

There are many qliestions that are up in the air with regard to what a union steward can
and cannot do along with when and where they can do it. I just want to put my version of
events down as they unfolded while fresh in my memory. o

1. There have been numerous discussions concerning Cindy and the amount of time she
seems to be spending conducting union business while “on the clock” for the LC. The
questions have been asked and you have indicated that they are being looked into.

2. On May 24, 2012, I performed a store visit at Store 54. The schedule indicated Alex
was off, Cindy was in Concord and Nate (PT/FT) was in charge of the store. Cindy’s
schedule for this work week (May 18-24) showed Tuesday the 22™ for 6 hours in
Concord and Thursday the 24“1 for 12.5 hours in Concord with a note that she would be
back by 3 p. She also worked a 12.5 hour day on Saturday the 19™,
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5. 1 then went to the office PC to check my email via Outlook Wed [sic] Access as I
normally do at any store I visit. The Outlook inbox was currently displayed on the screen.
Reading through the inbox subject lines, I noticed an email from Store 72 concerning a
“Steward Day”. I opened it and read it. I forwarded this email to you both as I had a
question as to it being authorized by the LC. I then scrolled through the subject lines in
the In box, Sent box and Deleted items and noticed many subjects dealing with the union. -
I read my OWA email, signed out and took no further actions in the office. I said good-
bye to Nate and left. _ '

6. Cindy phoned me at 4:41 PM that afternoon indicating that she was told of my visit
and if there was anything I needed to tell her. I talked about the full case in displays
starting next month and that I had some topics to discuss with Alex on Friday the 25",

7. Cindy sent an email to all stores at 5:08 PM stating that she had an official union email
address for them to use to contact her.

8. On Friday the 25™ T made another visit to Store 54 to talk with Alex and to give him
his evaluation. I informed him that the schedules posted were not in accordance with LC
policy and that they would need to be changed immediately. I stated this was my opinion
as I was construing them as “flex” schedules. He stated that he would have Cindy change
them. The conversation was tense as he was_questioning everything. I made a passing
comment that I would like to see his firmness when dealing with Cindy, because it
appeared that she was running the store. He stated that he felt intimidated by her.

- 9.1 then went to the office to check my OWA email. The store Outlook was on the screen
-and T immediately noticed items had been changed. I checked the sent box and all items
had been deleted prior to the evening of May 24™ The same was true with the delete
folder. After checking my email, I mentioned to Alex that I found it strange that all sent
and delete items had been removed. He indicated that Cindy had done this. I explained
that this was not a good idea because he now had no way to produce items sent from the
store via email concerning any subject. He seemed indifferent.

Because there is nothing yet on what stewards can do, I am in agreement with a meeting.
It is very evident that numerous hours at various times are being used by Cindy at the
store to conduct union business. I have not checked to see the business she is conducting
out of the store. ' , N '

Please advise...
See State Exhibit S (emphasis added). Alex is the manager of the Glen Store and Ms. Srjmbom-
Dubey’s imm_ediéte supervisor. |
46.  On June 27,2012, Mr. DeLucé. called Ms. Sanborn-Dubey to inform her that she

was being permanently transferred to the Lincoln store effective June 29, 2012; and that she

‘would not be paid mileage. The Lincoln store is located approximately 50 miles away from the
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Glen store. When she asked for reasons for the transfer, Mr. DeLuca said that her 'expertise was
needed at the Lincolﬁ store. She told him that she did not want to be transferred.
| 47. M. Burns says that he was not a part of a decision to transfer Ms. Sanborn-
Dubey; he did not know that Ms. Dubey specifically would be transfefred; but he knew that
soméone woulci have to be transferred to Lincoln because a Lincoln employée was on médicai
leave.

48.  According to Richard Gerish, the Director of Sales and Marketing and Mr.

DeLuca’s supervisor, employee transfers are common and Ms. Sanborn-Dubey was transferred

to Lincoln because of her experience as a manager.

49.  When Ms. Sanborn-Dubey was transferred, her work schedul_é was chanéed.

50. - The transfer to the Lincoln store caused Ms. Sanborn-Dubey significant hardship. -

According to Ms. Sanborn-Dubey, there is no easy way to get to the Lincoln store from her

‘residence in Madison, NH as- she had to travel over the fairly dangerous Kanéamagus Highway
to get there; it took her 2 extra hours to get fhere; she‘ had to borrow money to buy gas to bé able
to drive to the Lincoln store; and there are several stores éloser to Lincoln, including;3 Littleton
and Woodsville stores. There were two full time employees in Lincoln, one of whom was on
leave. Ms. Sanbofn-Dubey teéﬁﬁed that there was nothing to do at thé Lincoln store Whﬂ; she
worked there. | | B ) |

51. | Ms. Sanborn-Dubey was repléced with part-time employees at the Glenn store.‘

52. On June 29, 2012 Ms. Sal:.born-Dubey emailed Union Representative Charles
McMahon -stating that she wished to file a grievanée because her work schedule has been
changed without 3 week notice. Mr. Deluca and Ms. Mathews were copied on thi$ email. Shortly
" after, Mr. DeLuca sentAthe ‘following email to Ms. Sanborn-Dubey: “I need for you té perform

- your store duties as a Retail clerk 2 at the Lincoln operations. Let the UNION handle the

grievance if one exists.” See Union Exhibit 1.
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53.  Mr. Newland received a call from Association President Diana Lacey regarding
Ms. Sanborn-Dubey’s transfer. »According to Mr. Newland, Ms. Lacey, who appeared angry,
demanded that Ms. Sanborn-'Dubey be returned to the Glen store and stated that otherwise the
Association would plcket the store.

54.  According to Ms. Lacey, she called Mr. Newland because she was bnefed by Ms.
Sanborn-Dubey and was. given an email trail regarding steward day organizing activity and
believed that Ms. Sanborn-Dubey was transferred in retaliation for her union activity. Ms. Lacey
talked to Mr. Newland during her call about the inadequacy of a 48-hour notice of a permanent
and distant transfer. She also mentioned that Ms. Sanborn-Dubey was a low paid worker and a
single mother with sick children and that there were dozens of ‘other employees within 30 minute
drive from the Lincoln store.

55.  After the conversation with Ms. Lacey, Mr. Newland called the Liquor
Commission. According to Mr. Newland, he had a solution the same day. On June 29, 2012 Ms.
Sanborn-Dubey was informed that her transfer was temporary and that she will be paid mileeige.

56.  On June 29, 2012 Mr. DeLuca sent the following letter to Ms. Sanborn-Dubey:

We are providing you official notice that due to staffing circumstances within the New

" Hampshire Liquor Commission, your position number #14229, Retail Store Clerk II is
being temporarily transferred to the Lincoln Store #47. You transfer will be effective
Friday, June 29, 2012. Mileage sheets reflecting the difference in mileage from your
home to the Glen store and your home to the Lincoln store must be submitted on a
weekly basis to the Accounts Payable office each Friday morning...
Please be advised that this reassignment is in no way a reflection of your service to the
agency, and your personnel file will reflect that action was the direct result of the needs
of the Commission to appropnately staff this store.

See State Exhibit T.
57. Ms. SanbOm;Dubey worked in at the Lincoln store for one month but did not

receive mileage payments for her commute to the Lincoln store until 4 weeks after she was

transferred back to the Glen store.
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58.  According to Ms. l\/latheWs, mileage payment vlras delayed because it is
uncommen to pay mileage from home to the: place of temporary transfer and because, in the
Statevsystem, payments ar_e always two weeks behind.

59. State Exhibit U the State contains 42 letters of Notice of Transfer of an Employee
Within an Agency [Per 602;01]. The letters indicate where employees are being transferred to
but not where they are transferred ﬁom. On many of the letters “the loss of store operations
positions” was given as a reason for the transfer. Six of the letters have a blank space-irl place of
the effective date of transfer. Fifteen notices have Apﬁl 22,2011 as the effective date of transfer
md1cat1ng major organizational changes. Most notices were given between §-24 days prior to the
effective date of transfer. This exhibit is not probative as it is unclear form the letters whether
these employees were involved in union activity; whether they we‘re union stewards, barga1mng o
unit employees or temporary or seaseﬁal emﬁloyees whe are not subjects of the Association’s
- complaint; and whether their transfers caused as much harclship as Was trie: in Ms. Sanborn-
Dubey’s case. |

III.  Anthony Perras

60.  Anthony Perras is a Retail Store Manager II at store 8 in Claremont. He has been
employea by the Liquor Commission for 26'years and has been a Manager for 6 yeals, prior to |
which he worked as Clel*k II. He is a full tihle employee. Previously, he worked at the West
Lebanon, Lebanon, and New London store locations. As a Store Manager, Mr. Perras is.
respon31ble for sales schedulmg, keepmg books in order, staffing, and ensuring that the store
opens as scheduled Mr. Perras Job is phys1ca11y demandmg as he is requ1red to be able to lift up
to 60 Ib. |

61. M. Perras has been an Association Steward for 13 years. Prior to 201 1, he never

had to process a grievance as a Steward because he was always able to settle disputes.
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62. Inlate 'summer — early fall of 2012, an issue arose regarding the Sunday échedule.
Managerhent sent a letter directing Mr. Perras to staff the store on Sundays. It was not Yoluntafry.
See Union Exhibit 6.
63.  Mr. Perras does not schedule himself to work on Sundays.
64.  On September 4, 2012 Manager of Store #24 Leslie Sampson sent the following
message to all stores and all supervisors: “... Due to recent policy changes we find ourselves
without anyone to open/close our store for this coming Sunday and beyond. Is there anyone out
there that would like to come run our store on Sundays?” Assistant Director o_f Marketing
DeLuca responded to this email as follows: “As a Clarification - the Commission has NOT; I
‘repeat has NOT made any POLICY CHANGES. In fact, the opposite has occurred, it was
brought to our attention and we /h_ave revisited the Regulations of the current policy ...” Mr.
Perras responded to Mr. DeLuca as follows: “This was past practice for the 25 plus years I have
worked for the s.tate Frank. I can see where it will be difficult if almost impossible to staff somé
stores on Sundays.” See State Exhibit F (capitalization in original).
65.  On September 6, 2012 Mr. Perras send the following email regérding Sunday
staffing to all stores: o
Store 8 is in urgent need of someone who can run the Store on Sundays starting Sunday
23 september [sic] and most likely ever [sic] Sunday after that. This is due to the e-mail
from Concord stating that people will no longer get Manager fill in pay on that day. This
is an urgent request for anyone that can help out.

See State Exhibit G. |

66.  On September 15, 2012 employee of Store #8 in Claremont Jaéque Giarrusso
informed Mr. Perras that she was unable to work on Sunday, September 30, 2012 because she
was going away for the weekend. On the same date, Mr. Perras’ Supervisor, Christine Keefe,

sent the following message to Ms. Mathews:

I spoke to [sic] soon about Store #8. I got a call from Jacque today, Saturday Sept 15th.
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She is concerned that Tony is going to “bully” her into working every Sunday or he
would fire her because she is the Temp.

She has requested the 30th off and he has already alluded to her that she might have to
work. E ' '

See State Exhibit I.
67.  On September 17, 2012 Mr. Perras responded to Mr. Giarrusso as follows:
“J acQue you did not check with me you went ahead and made plans and figured you would have
it off. I wiil do my best to give you off [sic] but do not plan on it for sure.” He copiéd Ms. Keefe
on this email. On September 18, 2012 Mr. DeLuca asked Ms. Keefe via email whether Jacque
Giarrusso was saying that Mr. Perras was harassing her into working by threatening to fire her if
she refused. Ms. Keefe responded in the affirmative. Mr. DeLuca then sent an email to Ms.
Mathews stating as follows: “Kelly we have an issue here.” See State Exhibit I.
68.  On September 19, 2012 Division Dlrector of Ma:rketmg Gerrish sent the following
- email to Liquor Commlssmn Supervisors and Store Managers, mcludmg M. Perras, regarding
- Sunday and Holiday Staffing:
...] want to bring up a point of clarification about Sundays and Holidays. Sundays and
Holidays are voluntary for Full Time Employees, and if worked, you will be paid at Time
and %. It is not voluntary for Part Time Employees; it can be scheduled and they are paid
at their regular rate of pay. Because all Stores are not open on Sundays and Holidays,
some Full Time Employees feel they are being forced to work; you are not. However as . -
the Store Manager, you are respon51ble to open your store location on the hours approved
by the Commission! Although it is voluntary it is still your responsibility to make sure
your store is staffed and open for every hour of operation. This is not a change but has
been the practice for decades. Sundays and Holidays are a regular shopping day for all
retail businesses these days, and will continue to be a day of operation for all Liquor and
Wine Outlet stores going forward... As in the past, if your Store does not open for any
reason during its regularly posted hours of operation, employees are subject to
disciplinary action up to termination. ‘
See Union Exhibit 6.
" 69.  According to ‘Mr.' Gerish, although Working‘ on Sundays is voluntary for

bargaining unit employees under the CBA, if a manager can ﬁnd no one to work on Sunday, the

| manager has to work to keep the store open; and if a store did not open on Sunday, a manager
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- and Ms. Mathews:

would receive a letter of warning.
70. On Sgptember 20, 2012 Ms. Keefe forwarded the following email to Mr. DeLuca

I spoke to Tony about this today. He does have 2 leads on coverage. He was hoping to
hear from one of them today... Tony feels that he can ‘force’ Jacque to work because she
is a temp Clerk II according to him it’s in her job descr1pt1on In his words ‘I would hate
to have to force her to work’
Can he do that? _ :
I strongly suggested that he work really hard on finding coverage.

See State Exhibit I. Working Sundays is not voluntary for temporary employee‘s.

»71. Before fhe reorganization, store managers hired part time help when necessary.
After the reorganization, the hiring of part time hélp can be done only by management in
Concord.

72. M. Perras had concéms regarding Sunday staffing as he needed two employees
to operate the store. Mr. Perrés taiked to part time employees about working on Sundays. They
were not available. He expressed his concerns to the management and was told to go to Concord
where he haci met with Joe Céllins, WhO was in charge of Store Cperations at the time, Mr
DeLuca, Chris Keith, and HR employee Nancy Valpey. He was told that he had to make
employees work on Suhdays. He asked if he cduld fire employees who refused tb work on
Sundays but received no clear answer.

73. On Septeinber 28, 2012, the day after the meeting with the nIanagement, Mr.
Perras felt chest pains and eméiled his supervisor Ms. Keefe that he had to leave to see a doctor
about the chest pains. He had part time employees co{fer the shift‘s. Mr. Perras also filled out 2 ‘
Notice of Accident/Injury form stating as follows: “Started having chest pains at around 9:45
a.m.” He checked off the box ;‘Do ﬁot process as worker’s comp claim ét his time.” See Union ‘
Exhibit 2.

74. Ms. Keefe forwarded Mr. Perras’ emeﬁl to Ms. Mathews and Mr. DelLuca. Ms.
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Mathews then sent the follbwing message to HR employees Debbrah Buivid and Nancy Valpey:
“Please'reach out to Mr. Perras about his medical condition and the NHLC process.” .See State
~ Exhibit K.

75.  Mr. Perras’ physician told him that he was suffering from stress and not a heart
attack. The physician issued a note stgting that Mr. Perras had been under his care for chest pains
since Septémber 28, 2012 and /Was able to return to work on October 2, 2012. The physician
- wrote at the enci of the note that Mr. Peﬁas “[m]ay return to full duty.” See Union Exhibit 3. In
the past, the management accepted this type of note as sufficient.

76.  When Mr. Perras attempted to return to work, he was not allowed to work. The

HR Technician informed him that the physician’s note was not sufficient and asked him to fill

out a Medical Release to Return to Work form, even though he was not claiming that he was
injured at work.

77..  On October 2, 2012 HR Technician Deborah Buivid sent workers compensation

paperwork to Mr. Perras with the following note: “I thought you could fill out this paperwork,

while we wait fo; Dr. Brooks to complete the return to work form. Fill out the papers that pertain
- to illness.” See State Exhibit M.
78.  In the past, Mr. Pérras oﬁce called the HR and asked if he neéded to require an
employee to obtain é doctor’s note for éiclc leave and was told that it’s up to a manager whether
“to require it.
79.  The HR sent a Medical Release to Return to Work form to Mr. Perras’ physician.
The form contained a’list of the following special qualiﬁcationsﬁ have direct contact with public;
tolerate interpersonal cohﬂicts; exercise sound judgment; walk; run; climb stairs or ladders;

stand; sit; reach (especially overhead); grasp; push; pull; bend; twist; lunge; pivot; sduat/crouch;

kneel; crawl; drive, etc. The HR Technician circ_led a space to fill out tiﬂed “May lift/carry up to

a maximum of 1bs” and “may lift or carry frequently maximum of Ibs.” The job
” . _




descriptions were attached to the form_ sent By the HR to Mr. Perras’ physician at Dartmouth
Hitchcock Medical Center. The’ job description lists the following under Physical Demands 'o.f
the position: | | |
Requires medium work, including continuous strenuous activities such as frequent
reaching, -bending, or lifting as well as performing work activities which require fine
manual dexterity or coordination in operating machines or equipment.
Supplemental Job Description for Retail Store Manager II positionn includes thé following
“Special Qualification”: “Frequent physical effort required in continuous lifting of material up to
25 pounds with frequent lifting of cases oi" liquor weigiﬁng up to 60 pounds.” See Union Exhibit
5 and State Exhibit M. |
80.  As a result of having fo submit a Medical Release to Return to Work form
completed by a physician, Mr. Perras was required to utilize 2 more sick leave days. Mr. Perras
did not request or received worker’s compensation. | |
81. | | On October 3, 2012 Association Representative Cicirelly sent ihe following email

~ message to Kelly Mathews:

Before we file a grievance for what we believe is a violation of Tony Perras’ rights to
return to Work,-»I wanted to reach out to you for an explanation.

Tony had an anxiety experience, for which his doctor wanted to take no chances. Tony
went through a rigorous examination, after which his medical provider cleared him for
full return to work. Tony provided this clearance.

With what authority is Tony prevented from returning to work? This seems to be a clear
~ violation of the basic workweek provision of the CBA, a violation of 1003.03 of the
Personnel Rules, and a possible violation of the ADA.

]

See State Exhibit N.
82.  Ms. Mathews responded to Mr. Cicirelly as follows:
Since Tony reported his medical condition Whi.le at the workplace and left work due to
his medical condition we are requesting a NH Liquor Commission Medical Release to
Return to Work form filled out by his Medical Provider because the Medical Note that

was submitted to us did not have sufficient mformation on it in order to return Tony to
work.
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It is very important for the Medical Provider to be informed of what Mr. Perras does for
‘work so that he/she is able to return him to his Work according to his medlcal needs and
job dutles : : :

Thls NH quuor Cormmssmn Medrcal Release is to protect Tony and the NH Liquor
Comm1ss1on

Once we have this form completed we will be able to work with Tony based on what his
Medical Provider states.. :

Please note that this form is used all the time, this is not something new for the
Commission as we need to protect the employees and the Commission...

See State Exhibit N.
83.  On October 4, 2012 Mr. Cicirelly sent the following message to Ms. Mathews:
I don’t think that this is right and will recommend that we file a grievance on behalf of -
Tony. He left work sick. Are all employees who leave work usmg sick leave requlred to

jump through these hoops to return to work?

We also don’t understand why Tony cannot get this paperwork completed, if it is indeed
necessary, while he remains at work. :

Ms. Mathews responded as follows:

It is 1mportant that you know that once Tony sends in the NH quuor Form and it is -
sufﬁc1ent for Tony to return to work he will return to work.

This is a NHLC practice whereas in order for employees to return to work we must have

~ our form filled out and Tony left work with a potential severe medical condition and the
Medical note that he supplied is not sufficient whereas we have a right to ask for
sufficient medical documentation in order to protect him and the Commission.

In response, Mr. Cicirelly stated as follows:
I am not sure what you’re trying to protect him from, Kelly. Tony does not have a severe .
medical condition — the medical provider and Tony made it clear. He left' work not
feeling well, provided a clearance from his medical provider even though one is not

necessary, and is still being kept from work.

If other employees are not required to have this form filled out after leaving sick from
work (which would also be a violation of the CBA), Tony is going to win this grievance.

He was out sick for 1 % days. The grievance will be for all other time guaranteed to him
by 6.1 of the CBA.

In response, Ms. Mathews stated as follows:
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.. Tony is not being denied the use of his sick time and he will be returned to work as
soon as the NH Liquor Commission Form is completed and a determination is made.

This is a practice for all employees.
See State Exhibit N.

85.  In the October 5, 2012 Medical Release to Return to Work form, the physician
'}ndicated that Mr. Perras had nb restrictions to perform any duties/qualifications listed on the
form.. He also indicated that Mr. Perras may lift/carry up to a rnaximﬁm of 60 pounds é.nd may
lift/carry frequently max1mum of 25 pounds. He indiéated that Mr. Perras is released to return to
work on October 5, 2012. See State Exhibit O. Mr. Perras returned to work on October 5, 2012.

85.  According to Ms. Mathews, if an eﬁployee leaves work because hé is not{feeling
well, 1o medical release or doctor’s note is required. Ms. Mathews testified that Mr. Perras Waé |
required to submit a Medical Release to Return to Work because his condition was potentially
serious considering physically strenuous requirements of his position. According to Ms.
Mathews, she required Ms. Perras to provide completed Medical Release form before he could
return to work because she had no proéf that Mr. Perras did not have a heart attack.

'86. No evidence was submitted as to Ms. Mathews’ qualifications to diagnose or
determine ‘;potentially serious” conditions, such as heart attacks.

87.  State Exhibit R contains numerous completed Liquor Corﬁmission Medical
Release to Return to Work forms. The names of the employees on the forms are redacted
-allegedly due to privacy concerns. The earlieét form is dated May, 2011. This evidence is not
probative‘ because it is unclear from this exhibit whether the empioyees required to complete the
forms were union stewards, the treatment of Whom‘ is at issue in this case, or whether they Were
" temporary or other employees not covered by the CBA. It is also unclear what types of injuries

or medical conditions were involved in these cases or whether these cases involved worker’s

~ compensation claims. See State Exhibit R.
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IV.  Richard Gulla

88.  Richard Gulla is the Store Manager III at the sto’re #72 in Concord. His has -
worked for the Liquor Conﬁmission for 15 years and haé been a Manager for 5 yearsv. In the past,
he Woflced as a Clerk II, Assistant Manager I, and Regiohal Sfore Supervisor I and II.

89.  Mr. Gulla has been an Associaﬁon Steward for 11 months and is a member of the
Association’s Board of Directors. He attended at least 3 LMC meetings. As an Association
Steward, he a‘_cténded a meeting in June of 2012 concerning policy changes. ‘Acéording to Mr
Gulla, the atmésphere at the meeting was very tense. |

90.  On July 9, 2012 Mr. Gulla went on sick leave because of a diabetic blister on his
right toe that took long time to heal. He presented a note from his physician. On July 12, 2012
Mr. Gulla pompletéd a Liqu’or Commission Employee Status Change Request requesting FMLA
leave from July 9, 2012 to September 7, 2012, with chénge in status to 4 hours a day for one

| week upon return _to work. See State Exhibit V. He provided physician’s notevs on weekly basis.

91. | Tile form, vtiﬂed Certiﬁéation of Health Care Provider for Erﬁployeg’s Ser_ious
Health Condition (Family and Medical Leave Act) - U.S. Department of Labor and completed by
Mr. Gulla’s physician, stated that Mr. Gulla Wasiunable to perform any of his j_ob functions due
to his condition and that Mr. Gulla had a diabetic ulcer and must bé “non weight bearing.” The
physician also indicated that Mr. Gulla would be incapacitated for a single éontinuous period due
to his medical condition fof a period of mlmmum one week. See State Exhibit W.

92.  Mr. Gulla’s available leave was expected to be exhausted on Augﬁst 14, 2012.

Mr. Gulla requested 13 days of supplemental sick leave on August 8, 2012. In Part II of Mri.
| Gulla’s application for supplemental sick leave, Mr. Gulla’s. ﬁhysician indicated that he was not
able to return to work at 1ess‘ than full duty and thaf he was unable to put weight ori his foot. The
physician also indicate.d that this illness would not f)ernianently prevent Mr. Guila from returnjng

to work. Mr. Gulla had not previously filed requests for supplemental sick leave nor had he been
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counsgled or disciplined for unsatisfactory attendance during 12 months prior to his request for
_ suppleniental sick-leave. See State Exhibit X.

93.  Supplemental leave benefit ihvol?es ‘solicitilllg donations from o%he‘r employees.

9. Ms. Mathéws indicated on Mr. Gulla’s application for supplemental sick leave
that she did not recommgnd his request for approval. See State Exhjbit X.

95.  Mr. Gulla was released to work on September 7, 2012. On the Medical Release
for Retum to Work form, Mr. Gulla’s physician indicated that Mr. Gulla could work 4 -hburs a
~ day without any restrictions on performance of ‘his duti‘es including lifting; and that Mr. Gulla’s
illnéss .caused no permanent impairment. See State Exhibit Y. ”

96.  Mr. Gulla’s first request for supplemental sick leave was denied by the LMC on
vSeptember 11, 2012. Mr. Newland »se;_pt.the following letter to Ms. Mathews -on behalf of the
LMC: |

Richard Gulla of your agency has applied to the Labor Management Committee for
supplemental sick leave.

The Labor Management Committee has reviewed the application materials and has
decided to deny the request for supplemental sick leave. Based on the documentation
supphed to us, we have determined that Mr. Gulla’s physician will need to submit more
information regarding his prognosis and treatment plan specific to why he is unable to
work.

Please be advised that, in accordance with the Coliective Bargaining Agreement, no
further action shall be taken regarding this request.

See State Exhibit X. After receiving this letter, Mr. Gulla contacted. hlS physician for
supplemental information. |
|

97. The HR Technician told M. Gulla that he could not re- apply for supplemental
leave. The Association informed him that he could re-apply.
98.  On September 18, 2012 Mr. Gulla sent the following communication to Ms.

Mathews: .
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I am writing this letter to request that you place me back to work per my physicians
requirements, as outlined and stated to you in the commissions return to work form As
you are aware [ am recovering from a serious medical condition;..
I am asking the commission to 1mmed1ately comply with federal law as outlined in the
American Disability Act [sic] and accommodate a modified work schedule until such
time that my physician returns me to full duty...
In response to Mr. Gulla’s request for accommodation, Ms. Mathews sent Mr. Gulla a request for
accormmodation form and informed him that she will need a written statement from his physician
indicating Awhethevr the request for accommodation is temporary or permanent and, if it is
temporary, the end date. Ms. Mathews also indicated that Mr. Gulla has exhausted ‘his FMLA
entitlement. See Union Exhibit 8 & 10 & State Exhibit AA.

99.  On September 19, 2012 Mr. GulIa’s physician provided the following note:
Richard Gulla has been under my care for a slow-healing diabetic ulcer on his right
foot. He was seen in my office today for a recheck and it is estimated that this should be
healed in two to three weeks time. From my standpoint, Richard is able to work in the
interim for a maximum of four hours each day, but must wear the pneumatlc walking
boot while doing so.

‘See State Exhibit Z.

100. On September 20, 2012 Mr. Gulla completed a Request for Reasonable
Accommodation form requesting a modified work schedule indicated by his physician for
aplsroximately two to three weeks. See Union Exhibit 9 & State Exhibit AA.

101.  On September 21, 2012 Mr. Gulla sent the following communication to Ms.
Mathews:

I was surprised to learn in your email response to my request for a modified work
schedule yesterday; that my FMLA entitlement had been exhausted.

Please let this letter serve as notice that I am requesting a leave of absence effective
immediately for approximately two to three more weeks until I can return to full duty
based on my physician’s prognosis. (See attached letter.)

Hopefully, this will be unnecessary and my request for a modified work schedule will be
~ granted under the ADA :

See Union Exhibit 11.
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102. Following Mr. Gulla’s request for accomrhodation, he was transferred to store
#66, located in one of I-93 rest areas, to work a 4-hour 5-day a week schedule. According to Ms.
Mathews, Mr. Gulla was transfefred to a bigger store to accommodate his reduced schedule and
to allow him to have more help arbund him. See State Exhibit BB.

103.  On October 9, 2012 Mr. Gulla sent Ms.‘ Mathev;fs a letter requesting a leave of
| absence effective October 11, 2012 for approximately two to four weeks until he could return to
duty based on his physician’s prognosis. See Union Exhibit 12.

104. According to Mr. Gulla, his request for leave of absence was neither granted nor
denied. He was told that the administration did not ,rgceiveb it. |

105. On October 9,_ 2012 Mr. Gulla sent Ms. Mathews the following reqﬁest for
‘supplemen_tal sick leave:,

Due to anfunexpected illness I am requesting 48 days and 4 hours of supplemental sick
leave. This request is for the time that I exhausted my leave before returning back to
work part-time and for the duration of my healing process. I truly hope I will not have to
use all this time and return to work sooner than later. I am a type II diabetic and have a

diabetic ulcer that had formed due to a blister on my right toe. \

While I am a slow healer, my prognosis is good. I'expect to heal fully and return to work
in the next four to six weeks...

"This letter was accbmpanied with a cover letter intended to serve as notice that Mr. .Gullé was
requesting a leave of absence effective October 11, 2012 for approx1mately two to four more
weeks until he could return to duty based on his physician’s progn051s See Union Exhibit 13 &
State Exhibit CC. |

106. In his Application for Supplémental Sick Leave, dated September 18, 201'2, Mr.
Gulla requested 48 days of supplemental sick leave. Part II of the form was éompleted by Mr. |
Gulla’s physician on October 10, 2012; See Union Exhibit 14. Ms. Mathews indiéated in Part III
of the form ithat she did not recommend that this application be approved. According tc; Ms.

Mathews, she did not recommend granting Mr. Gulla’s request based on medical information
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and prior history.

107. Mr. Gulla’s application was accompaniéd with a detailed letter summari'zing his
‘condition, treatment, prognosis, aﬁd reasoﬁé for work restriction/limitgtion, pfepared by Mr.
Gulla’é physician, which stated in part: |

.. Any ulceration in a type 2 diabetic is a signiﬁ/cant concern and can easily lead to
infection and limb loss, thus the necessity for aggressive treatment... The key to healing
any diabetic foot ulceration is to reduce the pressure on the area. Thus, the patient was to
have strict nonweightbearing. This made him unable to work as he would be unable to
perform his duties, which require him to stand. He was treated with a steady, but slow
progress of his wound. The wound continued to close, and this period lasted throughout
the summer. At the beginning of September the wound had shown significant
improvement that we felt it would be appropriate for him to try to return to work. Thus,
on 09/08 the patient was given permission to return to work on a 4-hour basis with
limited weighbearing on his foot. When he followed up the next week, it was determined
that the wound was still not showing progress, thus we needed to modify his
nonweightbearing status. We placed him into a removable walking boot, which would

off-weight bear the area and told that he could return to work with thls Walkmg boot as a
protective manner for his foot.

The patient’s Wound continues to remain open... Currently, the wound is not closed... We
are making adjustments to his weighbearing status, making wound care adjustments to try
and get this wound to heal. However, this prognosis is uncertain. Any diabetic ulceration
can easily lead to infection and again amputation. As the wound: is on his right great toe,
any loss of his great toe would be a significant detriment to his balance and his ability to
function long term... - :

See State Exhibit DD. |
108. On October 10, 2012 Mr. Gulla’s physician issued an addendum concerning the
treatment plan yvhich stated as fdllows:

M. Gulla suffers from a chronic medical condition, diabetes, however his ulceration is an '
acute process. In order to prevent this from becoming a chronic condition, we are
currently contemplating an intervention to heal his wound. Mr. Gulla’s wound has made
limited progress over the past month, thus we are currently in process of modifying the
treatment plan.

The current plan is for him to receive a second opinion from the Wound Care Specialist
in the Nashua Dartmouth Hitchcock Clinic. After this meeting, we will come up with a
plan for his problem. Any process to heal this wound will require the patient to be off his
foot for an extended period of time. We may try another healing modality or minor
procedure to close the wound. In either case, he will require a minimum of 6 weeks off
his foot. It also may take another 2 to 3 months for this wound to fully be healed. The
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nature of this process does not allow me to give any more specific information as each
case is different.

See State Exhibit DD.

©109. On October 25, 2012, management notified Mr. Gulla of its intent to initiate a
non-disciplinary dismissal. The letter, signed by Director of Marketing Geﬁsh, also notified him
of ﬁhe right to provide information indicating that he could return té full duty and perform his job

functions. The letter stated in part as follows: (
... you were place [sic] on FMLA from July 9, 2012 to September 7, 2012 which
exhausted your FMLA entitlement.
\

On_Septembér 7, 2012 you returned to the work place on a less than full duty (40 hours)
schedule. Your medical provider released you to work twenty (20) hours per week with
no restrictions other than wearing a boot on your foot, and these restrictions were in
effect for one week. After one week we were not able to accommodate you any longer at
your assigned store since you were not able to return to a full duty (40) hour per week
schedule, therefor you were placed out of the workplace.

On September 18, 2012 Ms. Mathews received a request from you for an accommodation
under ADA. This request was for you to work a 20 houra week schedule for 3 weeks. At
this time other alternatives were being sought in regards to accommodating your needs.

On September 21, 2012 Ms. Mathews was able to re-assign you to a larger store in order
to temporarily accommodate your less than full duty schedule...

On October 10, 2012 we received two (2) medical notes form David Court, DPM one
stated that you will be out of the workplace for two (2) to four (4) weeks and the other
one stated that you suffer from diabetes, which is a chronic medical condition and that the
plan is to seek a second opinion from the Would Care Specialists in the Nashua
Dartmouth Hitchcock Clinic. Also stated on this medical note was that you would not be
able to be on your feet for six (6) weeks and it may take another two (2) to (3) months for
this would to be fully healed.

No additional information was able to be given at this time and as of the date of this letter
we do not have any subsequent medical information regarding your medical condition
and the expected date for you to return to workplace in order to full fill [sic] the essential
functions of your position. :

I am sending you this letter to notify you of my intent to proceed with the steps to initiate
- non-disciplinary dismissal as an employee with the NH Liquor Commission as provided
in the Administrative Rules of the New Hampshire Division of Personnel, paragraph Per
1—3.03 (a) (b) due to the following: On October 10, 2012 we received a medical note
about your chronic medical condition and you are not able to perform your job; You have
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exhausted your FMLA entitlement benefit; and you have exhausted all of your leave time
balances therefor you have been placed on a leave without pay status.

At this time I am also extending you an opportunity to provide the Commission with any
current information that refutes your ability to return to full duty and perform your bona
fide occupational duties. Please submit this medical documentation to Kelly Mathews,
Human Resources Administrator ... no later than November 9, 2012. If we do not receive
written notification that there is a change in your ability to perform your essential duties
as a Retail Store Manager III' by that date, I shall issue a letter of non-disciplinary
dismissal. Please note that a non-disciplinary dismissal does not reflect discredit on your
service with the NH Liquor Commission and does not impact your eligibility to pursue
Workers’ Compensatlon or retirement provisions with the State of New Hampshire.

I am also extending an invitation to you to set up a meeting with us in order to discuss
your medical condition. If you aré interested in a meeting, please contact Ms. Mathews
prior to November 9, 2012. Please note that at this time there are no positions available
within the Commission that you can transfer or demote into that would meet your
medical needs. I have, however; enclosed a copy of the current vacancies in state
government to which you can apply should you wish to pursue alternative employment
with a dlfferent state agency.
See Union Exhibit 15.
110. According to Mr. Gerish, non-disciplinary dismissal is issued if an employee is
under a doctor’s care and the State has notice from the doctor that the employee cannot pefform
job functions.
111.  On October 29, 2012 Mr. Gulla’s physician issued the following letter regarding

his condition:

Mr. Gulla was seen on Tuesday October 23rd ... Patient should remain out of work until
" area is completely healed. :

| It was accompanied with- a wound healing treijectory graph showing that the healing stéadily
" progressed and indicating a follow up in two weeks. See State Exhibit GG.
 1 12. On October 30, 2012 Mr. Gulla sent a letter to Ms. Mathews requesting
reasonable accommodations while his “toe conﬁnue[d] to heal,” which stated in part:
While I need to be off my foot for extended periods of time I know in the past the
Commission has made accommodations in the office for store level personnel to return to-

work... Work in the mail department opening/stuffing mail, front desk receptionist,
Training [sic] I have excellent spirit and wine knowledge. I also understand we have
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many new managers who are new to the commission [sic] I have over 14 years
experience I can share with them.

. In addition if that can ’t be met authorize a reasonable amount of leave time for my wound
to heal...

See State Exhibit FF.

113.- After Mr. Gulla received a letter of intent to initiate a non-disciplinary dismissal,
he met with Ms. Mathews and Mr. DeLuca to discuss the situation. The meeting took place on
November 8 or9, ,2012. Association Representative McMann attended this meeting. A day
,befor'e the meeting Mr. Gulla’s ulcer closed up. At the meeting,‘he produced the physician’s note
~ releasing him to '_refum to work on that date. Management 'informed him that the note was
.in_sufﬁcient and that his ehysician had to complete a Medical Release to Retum to Work form.

114.  On November 8, 2012 Mr. Gulla’s physician released him to work full duty with
no restrictions authorizing him to lift/carry up to a maximum of 60 lbs effective November 12,
2012. See Union Exhibit 16 & State Exhibits HH & II. Mr Gulla returned to work on November
13, 2012 as November 12 vvas‘ a holiday. | |

115. . When employees reapply for supplemental leave after being denied, the LMC -
holds a meeting. :

116. Association President Lacey callec} Mr. Newland to talk about Mr. Gulla’s
situation. According to. Ms. Lacey, there was a delay in processin‘g of -his supplemental sick leave
request and he did not have money for food and gas. Ms. Lacey informed Mr. Newland that there
were incidents in the past of processing such requests quiclier. |

117. M. Newland did not want “to cfeate a precedent” for by scheduling a non-
regularly scheduled meeting to review Mr. Gulla’s request but because there have been
eiceptions to the regular meeting schedule in the past, Mr. Newland agreed to a non;regularly

scheduled meeting and the parties had a teleconference to discuss Mr. Gulla’s case.
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118. At the beginning of November, 2012 the LMC approved Mr. Gulla’s request for
supplemental sick leave. On November 13, 2012 Mr. Newland sent the following letter to Ms.
Mathews:

Richard Gulla of your agency has applied to the Labor Management Committee
for supplemental sick leave due to a serious medical condition.

The Labor Management Committee has decided to approve the request in the
amount of 39 days, effective upon exhaustion of all available leave. This approval
will allow your agency to begin solicitations of donations of sick leave from
fellow state employees in the amount indicated above. Mr. Gulla will receive
payment only for the amount of sick leave that co-workers agree to donate and
only after the donation process is completed.

Sée Union Exhibit 17.

119. Mr. Gulla’s request was one of two requests for supplemental leave that were
submitted at the same time. Mr. Newland was not aware that the Liquor Commission had a
supplemental leave request from another employee.

120. Ms. Mathews did not ask for leave donations until she had heard the LMC
decision regarding other employee’s request. That request was approved in approximately 5 days
at a regularly scheduled meeting. After she was informed about the approval of the other

employee’s request, she started soliciting donations.

121.  Association President Lacey called Mr. Newland again after the LMC approved

Mr. Gulla’s request because there was a deiay in solicitations for sick leave donations. It was the

sécond delay and, in Ms. Lacey’s opinion, it was not coincidéntal. Ms. Lacey testified that she
has never seen the delay to habpen to the same person multiple timgs. | :
122.  Mr. Gulla was without pa&check for 2-4 weeks before he received supplemental
" sick leave pay. |
Decision and Order
Decision Summﬁry |

The State’s motion to dismiss on the ground of mootness is denied. The Association’s
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breach of contract claim is dismissed because the parties’ CBA provides for final and binding
arbitration. The S{ate committed -an unfair labor practice in violation of RSA 273-A:5, I (a) and
'(b) with respect to Cynthia Saﬁbom—Dubéy and in violation of RSA 273-A:5, I (g) and (i). The |
-evidence is insufficient to prove that the violations of subsections (2) and (b) with respect to
Anthony Perras and Richard Gulla and these claims are, therefore, dem'ed..
Jurisdiction
The PELRB has primary jurisdiction of all alleged violations of RSA 273-A:5; see RSA
273-A:6. | |
Discussion
I. Motion to Dismiss
The-State argues that thé matter is moot because “the issﬁes between the employees and
the State have b‘een resolved; there is no live case in controversy”; and “there wés no harm or
detriment to the stewards.” The State further argues that “the rnattér is not likely to arise in the
future, and there is no ‘pressing public interest’ in the outcome of this controversy”; and that the
“instant matter does not present a matter with broad-based impiications of a nature tha‘; might
Warraht an exception to the mootness doctrine for the public interesft.” The Association counters
that the case is not mbot Because:
.[R]emedy sought in this case ... is not to compensate, or otherwise make whole the
individuals subjected to the specific facts as alleged in the unfair labor practices. Rather
the relief sought.is that the State did in fact violate RSA 273-A:5, I (a), (d) and (g) and
that it cease and desist from retaliating against the named individuals for their union
activities henceforth. In other words, even if the situations have been corrected as the
State posits, these individuals should never have been subjected to th1$ treatment in the
first place because of their roles as union stewards.
See Association’s Objection to Motion to Dismiss. The Association also argues that “even if the
Board were to agree with the State that this case has become academic ‘the facts of this case fit

into an exception to the mootness doctrine; specifically, that of a ‘pressing public interest.”” The

Association contends that the public interest to be vindicated here is “whether individuals should
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be free to engage in union activities without fear of retaliation or reprisal for said activities” and
that “the same basic facts could arise again as these individuals could be subj.ect to adverse
employment actions due to union activities in the future.” |

1 find the Association’s arguments persuasive. Under the Act, public employees have a
right to orgahize and to be £epresented by employee organization in negotiation and a settlement
of grievances. See RSA 273-A. “The legislative purpos'e behind RSA chapter 273-A is to foster
harmonious and cooperative relations between public employers and their employees ...” Appeal
of the City of Manchész‘er, 153 N.H. 289, 295-96'(.2006). Under RSA 273-A:5, the Violations
themselves constitute harm because they undermine the purpose behind the Act. Further, one of
the statutory reliefs that the PELRB is au’_c.horized'to grant upon finding that a party violated RSA
273-A:5 is “a cease and desist order.” Such orders commbnly issued to stop offending conduct
irrespective of the - showing of damages. | See RSA 273-A:6, VI (a). This indicgtes that -
commission of an unfair labor practice constitutes harm in itself and unfair labof préctice cléims
do not require the §howing of material/physical harm or damages.

Furthermore, the United States Supreme Coﬁrt has recently stated that “[t]he yoluntary
cessation bf challenged conduct does not.ordi‘h.arily rendér a case moot because é dismissal for -
mootnesé would permit a resumpﬁon of the challenged.conduct as soon as the case is dismissed.”
Knox v. SEIU, Local 1000, 132 S. Ct. 2277, 2287 (2012). “A case becomes moot only when it is
impossible for a court to grant any effectual relief whatever to the prevailing party... [A]s long as
the parties have a concrete interest, however small, in the outcome of the litigation, the case is
not moot.” Id. (citations and quotation marks,ornitted.) |

In this case the Assoéiation complains, among other things, that the State discriminated-
against. Association Stewards in retaliation for their union activity. If proven, this action itseif '
constitutes harm. The State appears to argue in its motion that the énforcemént of RSA 273-A,

including the prohibition on anti-union animus, and therefore of its purpose of maintaining a
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“harmonious relations™, does not constitute a matter of a “pressing public interest.” I find the
State’s arguments unpersuasive and cbntrary to the legislative intent.
Aocordingly, the Stéte’s motion to dismiss is cienied.

II.  Unfair Labor Practice Claims.

. The Association claims that the State violated RSA 273-A:5, I (a), (b), (d), (g), (h), and
(i) when, among other things, it took certain actions, including the following, against the
Association and. its three stewards, Cynthia Sanborn-Dubey, Anthony Perras, and Richard Gulla:
(1) in retaliation for Ms. Samborn-Dubey’s union activity, the State, without contractually
requifed notice, permanently transferred Ms. Sanborn-Dubey to the store located approximately
50 miles away from her previous employment location and, at first, refused émd, later delayed the
reimbursement of her traveling-to-new-location expenses; (2) management representatives
searched the store computer for union communications and opéned the email labeled “Union
Business” sent by Ms. Sanborn-Dubey to other Association Stewards; (3) in retaliation for Mr.
Perras’ union activity, the Stat; prohibited him from returning to work after a short sick leave
absence despite the doctor’s note releasing him to return to full duty and required him to submit
Medical Release to Return to Work form thereby causing him to utilize additional sick leave
days; (4) in retaliation for his union- activity, the State rejected Mr. Gulla’s request for
supplemental sick leave and informed him that he cannot reapply, sent him a letter of non-
disciplinary terminatibn, and failed to promptly solicit sick leave donations after Mr. Gulla’s
request for supplemental leave was finally approved. The Association also claims that the State’s
policies requiring employees who were on sick leave to submit Return to Work forms invalidate
the terms set forth in the parties’ CBA and that, in its actions, the State failed to comply with the
RSA 273-A.

 RSA 273-A:5, I provides in relevant part:

L. It shall be a prohibited practice for any public employer:
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(a) To restrain, coerce or othermse interfere with its employees in the exercise of
the rights conferred by this chapter;

(b) To dominate or'to interfere in the formation or adm1mstrat10n of any employee
orgamzatlon

(@) To dlscharge or otherwise discriminate against any employee because he has
filed a complaint, affidavit or petition, or given information or testimony under
this chapter;... ’

(g) To fail to comply with this chapter or any rule adopted nnder this chapter;

(h) To breach a collective bargaining agreement; |

(i) To make any law or regulation, or to adopt any rule relative to the terms and
conditions of employment that would invalidate any portion of an agreement
entered into by the public employer making or -adopting such law, regulat1on or
rule. :

A.  Breach of Contraet Claim .

The Association claims that the State breached Article 11.4 of the CBA when it reqnired
Steward Anthony Perras to utilize additional sick leave while he was required to obtain a
doctor’s certification of his ability to return to work. -

. “A CBA is a contract between a public employer and a union over the terms and’
conditions of ernployrnent. When parties enter into a CBA, théy are obligated to adhere to its
terms, which are the product of their collective bargaining.” Appeal of rhé City of Manch.esz‘er,
153 N.H. 289, 293, 893 A.2d 695 (2006) (citations omitted). A determination of whether a CBA
has been breached by definition involves interpretation of that CBA. “While'the PELRB has
primary jurisdicﬁon of all ULP claims alleging violations of RSA 273-A:5, see RSA 273-A:6, 1,
it does not generally have jurisdiction to interpret the CBA when the CBA provides for final
hinding arbitration. Absent specific langnage to the eontrary in the CBA, however, the PELRB is
empowered to determine as a threshold matter whether a specific dispute falls within the scope

of the CBA.” Appeal 'of the City of Manchester, 153 N.H. 289, 293 (2006) (citations omitted).

Furthermore, “[a] presumption of arbitrability exists if the CBA contains an arbitration clause,
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but the court may conclude that the arbitration clause does not include a particular grievance if it
determines with positive assurance that the CBA is ot susceptible of an interpretation that
covers the dispute.” Appeal of Town of Bedford, 142 N.H. 637, 640 (1998).

In this case, the parties’ CBA provideé for final and binding arbitration, unless

arbitrator’s decision is contrary to existing law or regulation or requires an appropriation of

additional funds, in either of which case it will be advisory. See Joint Exhibit’ 1, Article 14.5.2.
The CBA also contains specific language grantihg the arbitrator authofity to determine
arbitrability of a given dispute. Id. (“The Parties further agree that questions of arbitrability are
proper issuésl for the( arBitrator to decide.”) In this case, there is no evidence that the arbitrator’s
- decision would fequire an appropriation of édditional funds or be contrary to the existing law.

Moreover, regardless of whether the arbitration is advisory or final and binding, the parties must

first exhaust grievance procedure. See Professional Fire Fighters of Goffstown, IAFF Local 3420

v. Town of Goffstown, PELRB Decision No. 2012-128. Here, the evidence is insufficient to

prove that the Association exhausted a grievance procedure and/or demanded arbitration and that -

the State refused to participate in grievance and/or arbitration of the dispute in this case.

Furthermore, under’the parties’ CBA, the question of whether this case falls within the scope of |

the CBA must be determined by the arbitratof. “The primary purpose of the arbitration process is

expeditious and economical dispute resolution.” Appeal of the City of Manchester, 153 N.H. 289,

295 (2006) (citation omitted). Allowing the Association to contravene the underlying purpose of .

arbitration, by raising a substantive issue befoi‘e_ the PELRB after agreeing to submit it to final
and binding arbitration under the CBA, would not be in accord with the legislative pufpose of
RSA chapte‘r 273-A. See id. at 296. For the foregoing reasons, the PELRB lacks jurisdicﬁon over
the Association’s breach of contract claim; and this claim is dismissed. Accordingly, the
Associétion’s request that the PELRB order Mr. Perras t9 be made full for his use of additional

- sick leave not required by the CBA is denied.
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B. Claims of Violation of RSA 273-A:5, I (a), (b), and (d).

Under RSA 273-A:5, 1 (2)," (b) and (d), it is a prohibited practice for any public employer
to réstrain, coerce, or otherwise interfere with its employees in the exercise of the rights
conferred by this chapter, to interfere in the administration of any employee organization, and/or
to discharge or otherwise discriminate against any employee because he has filed a complaint,
affidavit or petition, or given information or testimony under this chapter, respectively. RSA
273-A:11 requires public employers to extend to the exclusive representative the right to
represent employees in collective bargaining 'negotiat_ions and in settlement of grievances and
mandates that a “reasonable number of employees who act as representatives of the bargaining

* unit ... be given a reasonable opportunity to meet with the e‘mployer\ or his representatives during -
Working hours without loss of compensation or benefits.” -
The Association’s and bargaining unit employees’ self-determination rights protected
under the statute and at issue in this case are
an integral part of the right of public efnployees to organize and act collectively ... They
include the right of the Union and bargaining unit employees to conduct their internal
affairs and administer and conduct Union business and operations without unsolicited
advice, instruction, criticism or other intrusions by the [employer] designed to influence
and change how such affairs are conducted... They include the right of bargaining unit
employees to decide the nature and extent of their involvement in Union business and
activity ... These are all the prerogatives of the Union and bargaining unit employees.
AFSCME, Council 93, Local 3657/Milford Police Employees .v. Town of Milford, Decision No.
4 _ ..
- 2011-084.

In this case, the evidence shows the State interfered with the exercise of Ms. Sanborn-

Dubey’s and the Association’s rights iqnder RSA 273-A. Despite the CBA language authorizing

4 The broad RSA 273-A:5, I (a) prohibition on restrain, coercion, and interference with employees’ rights includes
the prohibition on retaliatory discharge, which can also be asserted under RSA 273-A:5, I (d). In cases involving
alleged retaliatory discharge, the Supreme Court has “recognized that a complainant under RSA 273-A:5, 1 (a) and
(d) must prove illegal motivation at least to some degree.” Appeal of Sullivan County, 141 N. H. 82, 84 (1996). In -
this case, the allegations of threat of retaliatory discharge are asserted only with respect to Mr. Gulla. There are no
allegations of retaliatory discharge w1th respect to either Ms. Sanborn-Dubey or Mr. Perras.
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Stewards to carry out their responsibilities during working hours and authorizing the Association |
to use the Commission’s electronic mail system for internal Association business, provided that

emails ere clearly identified as the property of the Association, Commission Retail Area

Manager Burns opened, read, and forwarded to the management, an email clearly titled “Union

Business” that was prepared and sent to Association Stewarlds. by Ms. Sanborn-Dubey. Mr. Burns

searched for other union business emails. Ms. Sanborn-Dubey was processing grievances in

Concord in her capacity as a Steward when these events occurred. Mr. Burns also encouraged:

Ms. Sanborn-Dubey’s immediate supervisor to be more firm when dealing with he‘r. A month

after these events, Ms. Sanborn-Dube\y, after 48-hour notice, was transferred to a stere at a

 distant Iecation. Assistant Director of Marketing Deluca informed her that the transfer was

permanent and that she .Would not receive any mileage reimbursement. When Ms. Sanborn-
Dubey attempted to grieve her transfer, Assistant Director of Mafketing Deluca tried to

discoufage her from exercising her right to file a grievanee by stating in his email: “I need for
you to perform your store duties as a Retail clerk 2 et the Lincoln operations. Let the UNION
handle the grievance if one exists.”

M. DeLuca’ and Mr. Burns’ statements and the temporal proximity of the transfer to
grievances processed by Ms. Sanborn-Dubey and to her attempt to organize a Stewards Day
demonstrate that the transfer was made in retaliation for ‘Ms. Sanborn-Dubey’s union activity.
See State Employees’ Association of NH, SEIU Local 1984 v. Town of Salem et al., PELRB
Decision No. 2011-140. The retaliatory motivation can be reasonably inferred from a history of
interactions befWeen employer and the employee as well as from the tefnporai proximity between
the grievances filed and the acts of retaliation. See za’ I find that in this case, the State interfered
 with Ms. Sanbom—Dubey;s right under RSA 273-A to file grievances, to serve as a union
steward, and to participate iﬁ concerted union activity, with the Association’s RSA 273-A:11

right to represent bargaining unit employees, and with the right of the Association and
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bargaining unit employees to conduct their internal affairs and administer and conduct
Association business and operations without unsolicited intrusiohs by the émployer.

Base on the foregoing, the State committed an unfair labor practiqe in violation of RSA
273~A:5, I (a) and (b). | |

The Association also claims that the State violated RSA 273-A:5,1 (a) and (d) when it
prohibited Steward Anthony Perras from returning to work after a sick leave absence despite the
physician’s note ireleasing him to refurn to full duty and required him to submit Medical Release
form thereby causing him to utilize several sick leave daﬁrs; and when the State rejected Steward
Richard Gulia’s request for suppiemental sick leave, sent him a ‘1et£er of non-disciplinary
teﬁnination,_ and failed to xpromptly solicit sick leave donationé after Mr. Gulla’s request for
sﬁpplemental leave was finally approved. Although the State’s intefactions with Mr Perras and
Mz. éulla leave a lot to be desired, I find that the evidence in this case is ihsufﬁéient to ;show‘, by
a preponderance of the evidence,’ the causal link between the Stéte’s actions and Mr Perras’ and

Mr. Gulla’s union activity. Accordingly, the Association’s RSA 273-A:5, 1 (a) and (d) claims
concemin_é Anfhony Perras and Richard Gulla are dismissed. |
- C. ‘. Claims of Violation of RSA 273-A:5,1 (g) and (i).

Under RSA 273-A:5,1(g) and () itis a prohibited practic;e for any. public émployer to
fail to 'comfaly With this chapter or .any rule adopted fhereunder and to fnake any law or
' regulation, or to adopt any rule relative to'fhe terrﬁs and conditions of employment that would
invalidate any portion of an agreement entered into by the public employer making or adopting
such law, regulation or rule, respecﬁvely.' Further, RSA 273-A:11 provides in relevant part:

" 1. Public employers shall extend the following rights to the exclusive
- representative of a bargaining unit certified under RSA 273-A:8:

(a) The right to represent employees in collective bargaining negotiations

3 See Pub 201.06 (c).
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and in the settlement of grievances...

- II- A reasonable number of employees WhO. act as representatives of the-
bargaining unit shall be given a reasonable opportunity to meet with the employer
or his representatives during working hours without loss of compensation or
benefits. '

In this case, the State failed to comply with the requirement of RSA 273-A:11, thereby
violating RSA 273-A:5, T (g), When its representative opened, read, and forwarded Steward
Sanborn-Dubey’s email communication tiﬂed “Union Business” to the administration; when
same representative, Whilé admitting that Ms. Sanbom-Dubey is a good employée, encouraged
her immediate supervisor to show firmness Whén dealing with her; ‘and when the State
transferred her to a distant location in retaliation for her union activity, causing her signiﬁcant»
hardship. See section II, B above.

Further, the policy requiring employees to submit Medical Release to Return to Work
form, as applied by the State, éée Findings of Fact at 16, invalidates Article 11.4 of the pa;‘ties’
CBA. Under Aﬁicle 11.4, an employee cén be required to submit a doctor’s certification only if
the Employer believes that the employee’s use of sick leave does not conform to the reasons and
requirements for sick leave use set forth in the CBA. See Finding of Fact at 15. HR
Administrator Mathews acknowledges that employees are not required to provide reasons or
doctor’s notes for sick leave. See Findings of Fact at 85. "{“he Liqﬁor Commission’s Poliby
number P-106, titled Reporting Work Injuries, appears to épply to “work-related accidents and
injuries” contemplated under Worker’s Compensation law. See Findings of Fact at 17. It defines
“work-related injﬁry” as “[a]ny,trauma, illness, or exposure to decease that is sustained by an
employee in the course of performing their work dutiés.” This definition, although broad, does
not appear to apply to any conditions that are not sustained in the course of performing work

duties. Neither diabetic ulcer nor chest pains would appear to fall under this definition as, at least

-on the facts of this case, they do.not appear to be worker’s compensation type conditions
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incurred in the course of performing work duties. Ne\}ertheless, the Commission Administration
seems to interpret this definition much more expansively. In her email communication to all
store and supervisors, HR Administrator Mathews stated:
. Please note: Whether an employee is part time or full time and the employee obtains an
injury in or out of the workplace which can be defined as the following: :
*Serious Medical Conditions: Any medical condition that prevents employees from
performing one or more of their essential job functions.
The employee must have his/her medical provider complete a NH Liquor Commission
Medical Release to Return to Work form which must be competed and submitted to
Human Resources prior to the employee returning to the workplace...
See Findings of Fact at 16 (emphasis added). This policy expands the definition of relevant
condltlon to any condition that prevents employees from performmg one or more essential job
functions. This policy definition can be easﬂy apphed to any and all conditions, such as upset
stomach, cold or flu, requiring an employee to utilize sick leave_ because if an employee does
utilize “sick” leave,: he or she is, likely “sick” and cannot perform one or more essential job
functions due to his/her condition. The Commission’s policy as applied would require employees
to see a doctor and submit Medical Release to Return to Work every time they have an Aupset
stomach or cold. This policy and its épplication_invalidate Article 11.4 of the parties’ CBA and,
therefore, v1olate RSA 273-A:5,1 (1)
For the foregoing reasons, the State violated RSA 273-A:5, I (g) and (1)
Accordingly, the State committed an unfair labor practice i-n violation RSA 273-A:5, 1
(a), (b), (g), and (i). The State shall cease and desist from violating RSA 273-A, 1.
So ordered. 4 |

April 8, 2014 | %M/{a, %@%/Wﬂd

Karina A. Mozgovaya, Esq
Staff Counsel/Hearing Officer

Distribution: Richard E. Molan, Esq.
Rosemary Wiant, Esq.
Michael K. Brown, Esq.
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