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Background:

On November 19, 2012 the New Ehglaﬁd Police Benevolent Association, AuBurn Police
Union (Union) filed an unfair labor practicé complatnt claiming that thé Town of Auburn (Town)!
violated RSA 273-A:5, I (a), (b), (e), and (g) when, du’riﬁg thé status quo period following the
ﬁliﬁg of Union’s petition for Qertiﬁoatidn, it unila’tera.llyv amended ’the.T own traffic c_dntroi
ordiﬁaﬁce, théljeby changing the existing police detail' policy. The 'U'ni,on atgues, among other
things, that the traffic control oi'dinénce is a mandatory subject of bargaining and that the Town’s
 actions violated the existing past practice and the status quo doctrine. The Union 1'-equests that the
PELRB order the Town to cease and desist frotn implsmentiﬁg the ordinance, return to the status
quo, Ao‘rder the Toiyn to bargain with the Union regardi_ng the ordiﬁance, and pay the costs and

attorney fees incurred by the Union in pursuing this claim.

'A poli'cc detail generally involves police officers providing traffic contro! at roadway work project sites.




“The Town denies the charges and asserts, among other things, that it had begun
considering chan.ges to the ordinance befofe the Union commenced its organizing efforts; that
the disputed change is within tﬁe Town’s managemcht rights and does not affect manda;tory
subjects of bargaining; and that the Town offered to bargain “over the impact Whichthe new
61‘dinancc might.havc oni the tenhs and conditions of employment” but the Union failed to .
request impact bargaining. The Town requests that the ?ELRB dismiss the complaint.

The adjudicatory hearing was originally scheduled for January 3, 2013 ‘but was
rescheduled Whez; the Town’s assented to motion to continue was granted. On J ahu'ary 8, 2013
the parties jointly filed 2 Motion to Temporarily Suspend ULP Proceedings for 90 days on the
groﬁnd that they. were in process of negotiating and on January 3, 2013 reached a tentative
agreemeﬁt, ratified by both parties, which ihcluded an agreement that the parties would negotiate
~in good faith “regarding the standards. of conduct for police officers assigned to work tréffic
details.” The parties’» joint in’otiqn and two subsequent requests for extension were granted. On
May 29, 2013 the Union requestéd that the PELRB schedﬁle a pre~hearing and a hearing.

Thc Board conductéd an adjudicatory hearing on July 25, 2013 at the Public E1n;§loyee |
Labor Relations léo'ard offices in Concord. The parties had a full' opﬁox‘tuni’gy to be heard, to offer
‘documéntary evi?ience, and to examine and cross-examine witnesses. The 'partiés filed post-
hearing briefs on:.'September 9, 2013, The partieé’ factual stipulations are incorporated into the

_ Findings of Facts below; and the decision is as follows.

Findings of Fact
1. The Town is a municipality governed by the Board of Selectmen (BOS).
2. In 1991, the Police Department presented a draft of & traffic control ordinance

titled “Flagman Ordinance” to the BOS. This ordinance was intended to address the unsafe

conditions on the Town roads. The Police Department’s representative Lieutenant Eaton, who




presented the ordingnceto the BOS at the August 12, 1991 Selectmen’s meeting, stated that the
Police Deparﬁnent was “looking to benefit public safety, not extra pay for police officers” and
~ that the ordinance did not “prohibit private companies from using their own flag petsons.” See
Exhibits B.
3. The BOS passed the “Flagman Ordinance” on August 12, 1991. The Ordinance
providégi as follows:
 Letit be known to all that any person, persons or businesses that intend to impede
travel on any right of way in the Town of :Auburn, must notify the Auburn Police
Department forty-eight (48) hours in advance of such act or acts. Such steps as
deemed necessary by the Auburn Police Department to ensure safe travel of said .

.}~ right of way shall be detailed to the organization/person in a manner consistent
' with those standard operating procedures approved by the Board of Selectmen.

See Exhibit A.

4, Th.e Town established a Police Commission after the 1ssuénoe of the “Flagman
Ordinance.” The Police Commission’s responsmllmes include approval of police standard
operating plocedures (SOPs).

5. On May 26, 1992, as required by the “Flagman Ordinance,” the Police
Depaﬂment adopted and the Boald of Selectmen approved, an SOP for “Highway Work
Projects — Police-Required or Flag Persons Authorized.” The purpose of the 1992 SOP was o

- “estabhsh gu1delmes to be used when an Auburn Pohce Officer or a flag person is required on
any commercxal chk project in the Town of Aubum or when a pro;ect may be identified by the
vChief of Police, or hlS des:gnee, as ne_edlng a flag person or a uniformed police officer to direct

. Traffic.” See Exhibit C.‘The- 1992 SOP provides in relevant part: |

I PROCEDURE

A. The Chief of Police or his designee may require any person or company -

engaged in a work project ... to utilize a police officer in uniform with a marked
© police cruiser, for the control of traffic.




B. Any person or company engaged in any work project ... shall utilize ‘a
uniforined. police officer or a flag person for tlafﬁc control for the duration of
work project. .

C. Saould the Chief of Police, or his designee, determine an unsafe cond1t10n '
exists at any work project in the Town of Auburn, he may

1. Reqmre flag persons to be engaged or changed.

2. Require a uniformed officer and/or police cruiser to be employed.

3.. Require the stoppage of work until such time as. pubhc safety can be
ensured. :

Should any action be taken under Section C of this procedure, the Chief of Police
shall file a report, in writing, with the Police Commission., Upon requést, the
Police Commission shall supply, in writing, to any person or company conducting
the work project, the reasons for such action. Should this written explanation be
unsatisfactory, the persons or company conductin g the work project may appeal to
the Auburn Board of Selectmen. , "

Exemption: This prooedure shall not apply to work conducted by the New

* Hampshire Highway Department, work being conducted by the Auburn Road
Agent for the Town of Auburn or any other work authorized by official Town of
Auburn contracts, work orders or directive, If a uniformed officer is required, due
to the hazardous nature of a work project being conducted for or by the Town of
Auburn, the Chief of Police shall supply an officer at no additional charge to the
Town..

1V. FEES
Should fees be charged for a uniformed police officer and/or a police cruiser, they.

will be from a schedule proposed by the Chief of Police, endorsed by the Police
Comrypission and approved by the Board of Selectmen. :

See Exhibit . i
6. Th_f: funding for police details evolved over time. From 2001- to 2007, the
| Town placed fun:ding for 'policé details on the warrant. In 2008; the Town switched to a
revolving fund process and no longer had to appropriate funds

7. On February 10, 2012 the Police Chief issued an SOP on the subjcot of
“Highway Work Projects — Pohce Required or Flag Persons Authorized.” The 2012 SOP
'provides in part: 4

V. PROCEDURE




© B. Any person or company engaged in any work project .. . shall utilize a
uniformed police ofﬁce1 for traffic control for the duratlon of the work
project.

C. In the event of exhausting all attempts to assign a uniformed police officer ’
to any work project requiring said police officer for the control of traffic, the

Chief of Police shall determine if a flag. pelson may be utilized to control
A1 afilc at the work project.

D. Should the Chief of Police, or his designee, determine an unsafe condition
exists at any work project in the Town of Auburn, he may require the'
stoppage of WOIk untzl such time as public safety can be ensured.

V. EXEMPTION |

This procedure shall not apply to work conducted by the State of. New

Hampshire Department of Transportation on state desi gnated roadways
maintained by the State of New Hampshire Department of Transportation.

VL FEES '
Should fees be charged for a uniformed police officer and/or police ctuiser,
they will be from a schedule proposed by the Chief of Police, endorsed and
approved by the Auburn Police Commission.
See BxhibitQ. |
8. As opposed to the 1992 SOP, which authouzed elthex a uniformed police officer
or a flag person to be used for txafﬁc control, the 201’? SOP mandated that a uniformed pohce
officer be utlhzed for t_rafﬁc control. See Exhibit C, III-B and Exhibit Q, Sectlon IV-B. Also, the
2012 SOP differed from the 1992 SOP _becéuse,i among other things, it no ionger exempte_d the
| Town and its Road Agent -from. foilowing the pl'écedure and it no ‘longcr required the Police
Chief'to file a report.wi.th the Police ColmhissiOn regarding his determinations under the SOP.
-9‘. The 2012 SOP was approved by the Aubum Police Commission but not by the
BOS. According to Vice Chair of the BOS James Headd, the BOS did not approve the 2012 SOP

bccause it behev.ed. that the Police Commlssmn had no authorlty to control the Town roadways.

10.  In February of 2012 fhe BOS commenced a process of amending the “F lagman




Ordinance.” One of the incidents that triggered the process happened in the aftermath of a 2011
hurficane ‘when the ’fown was without power. Public Service of New Hampshire (PSNH), a
private utility company, was repairing pox;/er lines when the p;ﬂ‘ice- closed down the repair
operation bgcause there was no police detail on site. PSNH called Town Administrator William
Herman to complain, The Tovirn Administrator called the Police.vDepamment and talked to the
Poli‘ce Captain (Pdlice‘ Chief was absent). The Captéin agreed that police detail waé not
riecessary. This incident and similar cbmplaint_s by utilify companies prompted the BOS to
review the “Flagmdn Ordinance.” N

11.  The other factor that pr ompted the Board of Selectmen to rev1ew the o1d1nance

was the cost of police details to the Town. See Exhibit I, March 19, 2012 Minutes, page 2. The

2012 SOP did n;)t exempt the Town from using police officers for traffic control. This raised

budget conocl'lls (.for tlie Road Agent who complained that the expense for such police detail
comes out of his :budget. ‘When the police detail funding process was changed from warrant to a
revolving fund, cost became an issue. When the Road Agent was asked during the Aﬁril 5,2012
ordinance Com1r1ittee meeting what Wés the driving force for changing the ordinance, he
indicated that “tﬁé changing of the rate for special détails for town highway work following by
the change in the';- standard Opérating Procedure for Police Details is what drove the.R'oad Agent
and Board of Selectmen .to look at this issue.” See Exhibit H, page 2.

'VIZ. Othel factors that prompfed the BOS to review thé “Flagman Ordinance” were
changes in Town population numbers and. the fact that the Town took over new roads.

13. Accoxdm;, to Vice Chau Headd, the BOS did not try to influence the Union
élection process and did not intend to change terms and conditions of emplqyment when it

initiated a review. of the “F]agman Ordinance.”

14, Town Administrator Herman prepared a d1 aft of a new tr afﬁc control ordinance in




. _February‘of 2012 after the conversation with the BOS and the Road Agent,
15, On March 4, 2012 the BOS held a Public Hearing on a proposed traffic control
ordinance entitled “Traffic Control in Construction Work Zones.” Stipulated Facts at 6.

16.  The BOS discussed the draft of the new ordinance at its March 19, 2012 meeting.

The BOS did not adopt the draft in part because of the public input. At that meeting, the Policé |

Department 1'eprqséi1tative, Lt. Ray Penton, asked that the adoption of a draft be tabled until a -

committee was formed to review the ordinance and to receive input from Town citizens and the
Police Department. The Viée Chair Headd agreed and stated that “he would like to move forward
with forming a committee to discuss the matter of traffic control.” Other board members agreed.

“The BOS decided that the ordinance as drafted was not ready fofadoption and decided to appoint

a Traffic Control Ordinance Committee (Committee). See Exhibit I, March 19, 2012 Minutes, -

pages 2 & 4.

17. Oli March 26, 2012 the BOS appointed a C'ommittee to feview and recommend
the ordinance. The Commmittee had nine members including representatives of utzhty companies,
neighborhood watch, the Police Department and the public. A Chair of the Police Commlssmn

and one membér of the Police Department were appointed to the Committee. See Stipulated

Facts at 7 & 8. The Town Administrator and Road Agent Michael Drbss were members of the

Committee.

18,  Stephen Vanni served as the Committee Chair. He is'a resident of the Town of

Auburn and owns and operates a broadcast engineering company. He is a volunteer Fire Fighter

(Captain) but was . never employed by the Town. Mr. Vanni was one of four or ﬁve Town‘

rcs1dents who voluntecred to be on the Committee. Accmdmg to Mr. Vanni, the Town

Administrator asked him to volunteer to serve on the Committee because he was a Town resident




and a volunteer Fire Fighter for many years and because his background was beneficial. Mr.
- Vanni has not served on any other Town Committee.

19.  The Committee held four or five public meetings.

20.  The Town Administrator prepared a packet of information for the Committee. The
- packet included & spread sheet analyzing wages paid to police officers for special details, cost to
taipayers, ‘and total Wéges paid to police officers. See .page 1 of Exhibit H. The Town
Adminilstrator prévided the same informafion to the BOS. The Town Administrator claims that
the Comunittee did not take any of the documents he provided into consideration.

le. Thé ‘Committee was providéd with the background information and vllﬁstory but
was given a “clean slate” to redraft the ordinance “from scratch.” According to Committee Chair
Vanni, the Comrmittee was asked' to write a ne)w raffic control ordinance and to base it on safety
considerations only. The Committee put all history aside and started from scratch. The members
of the Committée believed that the/ new ordinance needed to be basea on factual_data and

conducted extensive research as to street/road identification, speed limit, traffic volume on each

road, and accideﬁt data to identify what level of traffic control would be appropriate for each -

street/road. They compared this information with other Towns’ safety requirements_. They found

. that in some cases different sections of the same street would require different levels of traffic .

control at different times.

22.  The Committee asked the Police Department- for input when it discussed

designation of appropriate level of traffic control to Town streets/roads. The Police Department -

provided its input. The Committee invited the Police Chief to testify. The Police Chief’s main

concern was time frames: how much notification was needed for a police officer to be available
for traffic control detail. In his opinion, the Police Department was a good'point. of contact for

_ _ : .
utility companies. The Police Chief did not state that every street/road required police detail for




traffic control but he ekpress;:d opinion thé}t the proposed ordinance “opens up 'the'to&n to -
Hability.” During‘ the July 23, 2012 Committee meeting Mr. Alan Cote questioned the Police
Chief as to whefi'hcr police detail was needed on certain : streets/roads. Thé Chief's response
indicated that po.lice detail was not required on every street/road. See Exhibit I, page 3 of the
July 23,2012 mil;utes. |
2‘3. Wilen Road Agent Drosé, who waé a member .of the Commnittee, brough_t up
funding-related concerns, Commitf:ee Chair Vamni stopped him. See for example BExhibit H,
- April 12; 2012, page 2. The Committee and Chair Vanni did not allow any diécuss'ion- of moﬁey
issues. According to.Mr. Vanni, the Committee members believed that they were working on a
saféty ordinance. See Exhibit I, page 2 of April 12, 2012 Minutes (“Vanni did not want the
éommittee to get bogged dévwnlwith fhc history and past actions c@cerrﬁng details... He felt
questions regarding wagcs,'l[wh‘ere] 'budget expeﬁses come from, etc., are not issues for the
. committee fo addfféss”). ‘_ ’ - N A , / |
24. AéCorc’ling to M1 Vanni, extensive guidance regarding trafﬁc control is available
oﬁ state and fcde.z_'al levels. The Committee used the federal guidelines, Whigh are very detailed,
Vto‘.draﬁ ‘some seé:tions of the new ordinance. See' Exhibit D, page 2 (éiting state and federal
' guidelin_es). The Committee also reviewed traffic Contro_l brdinances in other towns an;d much of
the new ordinance comes from similar ordinances in other towns. |
| 25. The Committee members 'fe}t that s'afety -was important and that ifs
1'e001n1ne£1datio11s are in compliance with State' law and consistent with regulations in otﬁer
towns. | | |
26. | Tﬁe Committee proposed to exempt both the State and the Town from the
ordinance requirements. |

27, The Union filed its Petition for Certification on May 24, 2012 seeking to represent
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certain employees of the Town of Auburn Police Department.
28. A,representétive of the Union wrote to the BOS on July 13, 2012 and asserted that
the proposed ordinance was a change in working conditions. Sﬁpulated Facts at 11. |
29.  Town Counsel wrote to the representative of the Union on July 19, 2012 and
expressed the opinion that the subjectvof the ordinance was a matter 1'eserv'ed to thé authority of
'the Seie_ctmen and was not a mandatory s_ubjedt of bargaining. Counsel further offered to discﬁss
a perceived impact which the ordinance might have on fhe police officers. Stipulatéd Facts at 12,
'30._ The Union was certified as the exclusive representative for all full and part time
" Police Officers and Sergeants in the Town of Aubum on July 23, 2012. Stipulated Facts at 1 & 2.
31 Th:é final version of the proposed oi;dinance was discussed at .publivc-‘hea‘rings on
July 23, 2012 aﬁd August 13, 2012. At the August 13, 2012 meeting, Committee Chait Vanni

presented Committee’s recommendations to the BOS and the BOS adopted them as new

ordinance. See S’Eipulated Facts at 9-& 10. The new ordinance went into effect on Aungust 27,

2012. See Exhibit U.

32. - The new traffic control ordinance designates the minimum required levels of
traffic control, iﬁcludihg police officers, flaggers, cones, and traffic signs, for each Town
street/road. See Exhibit D (Appendix A of the ordinance is a map of the Town and Appendix B
lists each Town road/street designating the required level of traffic control).

33,  Section 6.2 of the new ordinance provides:

The Town of Auburn shall be exempt from the.provisions of this ordinance when
- performing construction work on its own streets and bridges, either contracted or
with the Town of Auburn Road Agent. However, the Town will adhere to the
 minimum type of work zone traffic control outlined in Appendix A and Appendix
B. ' : :
See Exhibit D.

34. * Under the new ordinance, private utility companies are allowed to use a higher
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than required 1ev§l of traffic control if necessary. Under. section 5.4 of the new ordinance, the
Police Chief, after pcx.'sonally reviewing the site, “may require that a higher level of traffic
control be implemc‘nted.” The Chief must provide a written report of reasons to the BOS withit}
48 hours. See Bxhibit D. The Police Chief has not required higher.le.vels of traffic control since
the adoption of th¢ new ordinance.

35.  The new otdinance does not address police detail wages or the manner of détail

assignment. The new ordinance does not prohibit police detail work.

36.  The BOS evaluated the new ordinance before the snow season began and was

satisfied.

37. - Inthe past, “town job” details were often done b}; police officers. “To_wn jobs” are
jobs_ ordered by the Téwp Road Agent.* Sometimes the Town had closed the road and other
times the Town had us‘ed Road Agent crew or traffic signs instead of police details. Mr. Dross,
who has béeﬁ the Town Road Agent for over seven years, largely used police éfﬁcers for traffic

control during works to improve drainage system, to clear downed trees and flooded roads. See

- Exhibit H, page 3 (during April 5, 2012 Committee meeting, Road Agent Dross “noted since he

has been Road f\gent, he has ufilized police details for work zones as he felt they generaliy
pfoVided better ﬁublic awareness of fhs work zone.”) When there was. a natural disaster, the
Road Agent utiliz".ed police to warn the pubﬁ; o‘f danger. The Tow;a j obs were processed thl_;ough
the Town payroll system. In casés of natural disasters, the funding for police details came
primarily from the Federal government. (around 70% of éxpenscs) and the State with some
contribution from the Town. Towns have 18 moﬁths to complete disaster related work. There
were nol such disasters in 2012. For other Town job details, the money came out of the Town

‘budget.

2 “Private jobs” are jébs requested and paid for private companies, such as Xfinity/Comeast, FairPoint, and PSNH.
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38.  The paving companies doing work on the Town roadways were required to

provide. flaggers under paving contracts. According to the Town Administrator, from at least

2006 to 2012, traffic control on paving projects was mostly performed by flaggers and not police

officers.
39. Accmdmg to Police Sergeant Charles Chabot, who has been employed by the
’ Town for almost 10 years, police superiors told hlm that, under police plocedurc only pohce
ofﬁoels could plOVldC traffic control detall in Town. Prior to August 2012,ifa puvate contractor
used flaggers w1thout the Town’s knowledge, the Pohce Department was required to call
contractors and tell them that flaggers are not allowed in Town and that the police must be used.
~Sgt. Chabot worked traffic control detail on several paving JObS. Sgt. Chabot concedes that
police ofﬁceré were not ﬁsed on all jobs. | |
40.  According to vthe. Town Adnﬁnistrator, in the ’past 85-90% of all tra;fﬁc control
work was done by police ofﬁcers. |
41_. In, 2011 détail work wdges constitgted approximately 16 % of po\iide officers’
wages. See Exhibit O.
42. . The Union and the Town began_negotiations on their first CBA on November 14,
2012, Sce Stxpulatcd Facts at 13. |

43. On December 6, 2012, the Umon submitted a proposal on Work Details, which

encompassed the subj ect of the ordinance.-Stipulated Facts at 14. There is no evidence that this .

proposal was accepted.
44.  The parties signed a CBA bon March 25, 2013. The CBA contains sections titled
Outside Details, ""Private Details, and Town and Other Details that cover, among other things,

- detail pay rate anil a manner of detail assignment. See 2013-2014 CBA (Exhibit S).
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45.  Since the adoption of the new ordinance, police officers have had opportunities to
work traffic control details. See Exhibits J, K, and L. The total police detail hours for 2011° was
3488.7, including 1265 Town job hours and 2223.8 private job hours. The total for 2012 was
3273.50, including 118 Town job hours and 3155.50 private job hours. For the six months ih '_

12013, from January to June, the t_otalef detail hours was 2125.50, including 4 Town job hours B
and 2121.50 privgte job hours. The following are police detail hours for several months between
January, 2011 and June, 2013%

January 2011 -0 Town job hours & 127.5 private job hours (127.9 hours total)

January 2012 — 12 Town job hours & 408 private job hours (420 total hours)

January 2013 - 0 Town job hours & 199.25 private job hours (199.25 total hours)

| February 2011 —0 Town job hours & 61.5 private job hours (61.5 total hours)
 February 2012 — 0 Town job hours & 440 private job hours (440 total hours)

February 2013 = 0 Town job hours & 341.50 private job hours (341.50 total hours)

March 2011 — 57 Town job hours & 115.5 private. job hours (173 total hours) .

March 2012 — 0 Town job hours & 209.25 private job hours (209.25 total hours)

* March 2013 — 0 Town job hours & 330 private job hours (330 total hours)
 April 201i — 19 Town job hours & 51 private job hours (70 tofal hours)

April 2012 — 41.50 Town job hours & 56 private job hours (97.50 total hours)

April 2013 — 0 Town job hours & 384.50 private job hours (384.50 total heurs)

May 201 1 '-— 181.5 Town job hours & 82 private job hours (263.5 total hours)

May 2012 —~ 16 Town job hours & 251.75 private job hours (267.75 total hours)

 May 2013 - 0 Town job hours & 486 private job hours (486 total hours)

June 2011 ~ 159.5 Town jdb hou1'é & 81 private job hours (240.5 total hours)

June 2012 — 29 Town job hours & 137.50 private job hours (166.5 total hours)

June 2013 — 4 Town job hours & 191.50 private job hours (195.5 total hours)

September 2011 — 43 Town job hours & 199.5 private job hours (242:5 total hours)
September 2012 — 0 Town job hours & 282 private job hours (282 total hours)

October 201 1 — 26 Town job hours & 324.5 private job hours (350.5 total hours)
October 2012 — 0 Town job hours & 275.5 private job hours (275.5 total hours)

3 According to the Town Administrator, the police detail use records prior to 2011 have been destroyed because the .
Town is not obligated to keep records for longer than 3 years.

* The police detail hours for the months after the adoption of the new ordinance are set in bold,
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November 2011 — 156 Town job hours & 197.5 private job hours (353.5 total houi‘s)
November 2012 — 0 Town job hours & 288.5 private job hours (288.5 total hours)

See Exhibits J ~L.. The number of detail hours available and worked depends in part on weather- .

related condition’s and other natural disasters, such as the hurricane of 2011. In 2012 and
“

begmnmg of 2013, there were no natural disasters sumlal to the 2011 hurricane. The 2011

hurricane and otlier weather-related conditions were not taken into consxde1atlon in developing

the detail hour totals.

46.  Adcording to Mr, Herman, the 2012 decrease in detail hours is due to the fact that
there was no maﬁor natural disaster and, therefox"e, the Road Agent did not do storm clean-up
work and, consequently, did not utilize traffic control detail. Mr., Herman believ'es that the
decrease has nothing to do with new ordinance and if “town hours” are not taken into account,
then the records éhow that there was an increase in police detail hours. d
Deciéion‘Summa.ry:

The evidence is insufficient to establish that the new traffic control ordinancg constitutes
| a change in terms and conditions of employment. The Uﬁioﬁ’s complaint is denied.

urlsdlctlon

The PELRB has primary jurisdiction of all alleged violations of RSA 273-A:5, see RSA
.2_73—A:6.'

Discussion:

The Unio:n claims that the Town viblated the status quo doctrine and the existing past

practice concerning police detail work when it unilaterally amended the existing traffic control
ordinance. The ﬁnion ~argues, among other things, thaf the trafﬁé control ordinance is a

mandatory subject of bargaining and that the Town’s actions violated RSA 273-A:5, I (a), (b),

(e), and (g).
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RSA 273-A:5,1 prowdcs in relevant part:
1t shall be a prohibited practice for any public employe1

(a) To restrain, coerce or otherwise interfere with its employees in the exercise of
the rights conferred by this chapter; ,

(b) To dominate or to interfere in the formatlon or admmlstlatlon of any employee
orgamzatlon

(e) To refuse to negotlate in good faith with the exclusive replcsentatxve of a

bargaining unit, including the failure to submit to the legislative body any cost
_item ag1ecd upon in negohatlons -

(g) To ifail to comply with this chapter or any rule adopted under this chapter;...

The “status quo” doctrine stems from 273-A:5, 1 Which makes it “an unfair labor practice
for either party to refuse to negotiate in good faith the terms and conditions of employment.” See
' Collins v. City of Manchester, 147 N.H 701, 705 (2002). As previously stated by the Supreme

| Coﬁrt, “maintaini;ng‘ the status quo during collective bargaining ... is .essential to preservirié the
balance of powe1 gualanteed by RSA chapter 273-A.” Appeal of Milton School Dist., 137 N.H.
240, 245 (1993). The docume of the “status quo” apphes regardless of whether the parties
negotiate their ﬁi‘st ‘or their successive contract. See Appeal of Alton Sch. Dist., 140 N.H. 303,
- 315 (]995). 'The fpﬁblié employer’s responsibility “to maintain thé status quo derives from its -
duty to ncgo’uate in good faith the terms and conditions of employment This duty does n.ot
depend on the existence of an cxpued contract.” Id. (Citations omlttcd) IIowevel “the status
quo doo’mnc is limited by its ratlpnalc. Thus, an emplqycr is prohibited from making unilateral -
changes on Vman'datory subjects of collective; bargaining, ‘but not on permissive topics of
collective ba1ga1nmg By definition, an employer must bargain over mandatory t0pxcs and may --
but need not - bargain over permissive or permlsmble topics. Accmdlnvly, 2 umlateral change
in the former is an unlawful refusal to en gage in required negotiation ... but a unilateral change in

the latter is generally a legitimate exercise of discretion.” Appeal of City of Nashua Bd. of Educ.,
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141 N.H. 768, 772-73 (1997) (citations omitted).

In this ca‘se at the time the new ordinance was adopted,.the parties’ 1elat1onsh1p was
governed by the status quo doctrine. Therefore, we focus our analysis on whether the adoption of
the new traffic céntrol constitutes a unilateral change in terms and conditions of employment and
a refusal to bargain in good faith.

“A ‘pul.alic employer’s’ unilateral change in‘ a term or conditiqﬁ of employment ..
tantamount to a refusal to negotiéte that term and destroys the level playing field necessary for
productive and fair labor negotiati‘ons.” Appeal Qf'Hz'ZZsboro—Dee_rihg Sch. Dist., 144 N.H. 27, 30

(1999). The Supreme Court has adopted the following three-part test to determine the

applicability of the managerial policy exce}ition in the context of the obligation to bargain: first,

to be negotiable, the subject matter of the proposed contract provision must not be reserved to -

the exclusive méhagerial authority of the public employer by the constitution, or by statute or

statutorily adoptéd regulation; second, the proposal must primarily affect the terms and

conditions of employment, 1_'ather than matters of broad managerial policy; and third, if the
proposal were fnéofporatqd into a negotiated agréement, -neither the resulting contract provision
nor the applicablé griev‘ance process may interfere with public control of governmental ﬁiﬁcﬁ ons
contrary to the provisions of RSA 273-A:1, XI. See id. at 32 “A proposal thaf fails the first part
| of the test is a pr.éhibited subject of -bargaining. A proposal that satisfies the ﬁrst part of the test,

but fails pa1 ts two or thl ee, is a permissible topic of negotiations, and a proposal that satisfies all

three pal“cs is a mandatory subject of bar gammg > Appeal of Nashua Police Commzbszon 149

N.H. 688, 692 (2003) (citations omitted). “Public employers must bargain mandatory subjects,
may bargain peiimissive subjects, and may not bargain prohibited subjccté.” Derry Police
Patrolman’s Absoczatzon NEPBA Local 38 v. Town of Derry, PELRB Decision No, 2011-278,

Pmposals and actlons that pr nnauly affect wages or hours are mandatory subjects of bargaining.
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See Appeal of Nashua Police Commission, supra, 149 N.H. at 692. See also Appeal of Hillsboro-

Deering Sch. Dist., supra, 144 N.H. at 32.

In this case, we find that the evidence is insufficient to prove th’at the adoption of the new
traffic control ordinance primarily affects the terms and conditions of employment. The primary
. purpose of the new ordinance is safety. The ordinance réview process commenced several
months prior to ti:le filing of the vUnion’s pétition for certification. The ordinance was drafted by
the Committee after 1'eceiviﬁg an iniout from the police and in gccordance with the state and
federal guidelines. The Cominittee was given a “clean slate”k to review the existing traffic control
ordinance, to éonduct research, and to _draft recommendationsl on a new traffic contro‘l ordinance.
Furthermore, the Committee Chair blocked any consideration of funding/money issues by the
Commlttee focusmg on safcty issues instead. The new otdinance itself does not address police
detaﬂ wages or a method of detail assignment. Nelther does it prohlblt police officers from
working details. Instead the ordinance demgnates some of the Town streets/roads as always

1equmng police ofﬁoers for traffic oontrol while traffic control on other streets can be satisfied

with the use of ﬂaggers cones, and/or tlafﬁc mgns Thesc designations appear to be based on

public safcty oons1de1atxons The major difference between the old ordmance, with the

accompdnymg ]992 SOP, and the new or: dmanoe appears to be the language that takes away or,

rather, limits the Police Chief’s authority to decide whether a particular location/situation
requir-es a preserfce of polfce officers and sets the final authority to decide this issue Wifh the
BOS. This does not involve a mandatory subject of bargaining or a term and condition of
emjsioyment Ful%her, th’e new ordinance does not prohibit the Police Cﬁief from requiring “that &
higher level of trafﬁc control be implemented.” See Exhibit D. The ev1dencc shows that, since
the adoption of the new ordinance, the Chief has yet not requir ed thc use of pohce detail instead

of the lower levels of traffic control required under the ordinance.
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" Furthermore, the evidel;ce is insufficient to prove that the adoption of the new ordinance
has caused or will cause a change in the police detail pay rate or the total number of police detail
hours. In the “pa‘s't, not all traffic control functions were performed | by police officers. For
example, paving companieé sometimes used their own flaggers and the Road Agent sometimes
used his crew, road closures, or traffic cones. In addition, the records tracking the pblice detail
hours for{the p‘eri:;')d from January, 2011 to June, 2013 show no significant change in the number
of detail hoﬁrs Wdrked. In some post-new ordinance months, the number of detail hours has
actually increased. In others, it has decreased but, it is unclear whether the decrease was caused
by the new ordinaﬁoe or by differences in weather (i.é. lack of natural disasters in 2012-13 that
Tequire extra’road‘ works and traffic control). Overall, the evidence is insufficient to establish that
the‘new ordinance 'promptéd a change in police details wages, manﬁer of detail assignment, or in.
-other tex;ms:and cgnditiohs 6‘f police officers” employment,

Based on the foregoing, the ev1dence is 1nsufﬁ(,zent to prove that the Town v1oiated RSA
273-A: 5, 1(a), (e) and (g) when it adopted the new traffic contr ol ordmance Accordingly, the
'Union’s claims and requests forrelief are denied.

So ordered.

January 23,2014

Charles S. Temple, Esq., Chair |

By unanimous vote of Chair Charles S. Temple, Esq. and Board Members Kevin E. Cash and
James M. O’Mara, Jr.

Distribution: ,
Peter J. Perroni, Esq.
“Kathleen C. Peahl, Esq. o \
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