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~ ORDER ON MOTION FOR TEMPORARY STAY

The Profile School District (the “District”) filed an unfair labor practice complaint
on March 12, 2007 alleging that the Profile Education Association/NEA-New Hampshire,
(the “Association™) committed unfair labor practices in violation of RSA 273-A:5 II ()
by seeking to arbitrate non-arbitrable matters. The underlying grievance relates to the
District’s refusal to rescind its previously accepted retirement elections of two teachers

‘pursuant to certain provisions of the parties’ collective bargaining agreement. Thé

Association filed for binding grievance arbitration with the American Arbitration
Association in February, 2007.

The District now seeks an order precluding the parties from proceeding with
arbitration pending a decision on the District’s unfair labor practice complaint. This is an
issue that the District raised and was discussed at the April 3, 2007 pre-hearing
conference. The Association objects, contending among other things that if the arbitration
process is delayed and the underlying matter is ultimately found to be arbitrable it may
not be heard by an arbitrator in advance of the 2007-2006 school year, which may lead to
the District paying the expense of four teachers (two replacement teachers and two
reinstated teachers). '

Absent specific language to the contrary in the CBA, the PELRB is empowered .
to determine as a threshold matter whether a specific dispute falls within the scope of the
CBA and to interpret the CBA to the extent necessary to determine whether a dispute is
arbitrable. Appeal of the City of Manchester, 153 N.H. 289 (2006); Appeal of Police
Comm'n of City of Rochester, 149 N.H. 528 (2003). The information submitted by the




O

District from the American Arbitration Association indicates that the arbitration process
will continue absent a court order to the contrary.

In its objection the Association has not provided any specific evidence to support
the likelihood of the claimed delay in conducting the requested arbitration. Additionally,

- the possibility of additional expense to the District does not outweigh the District’s

entitlement in this case to have the PELRB determine the question of arbitrability in
accordance with the cited New Hampshire Supreme Court cases. Finally, these cases do
not contemplate that the PELRB should engage in a potentially meaningless exercise
because the involved parties are simultaneously proceeding with the arbitration process.

Accordingly, the parties shall eease and desist from any activity in furtherance of
the arbitration proceedings and those arbitration proceedings are stayed pending a
determination on the merits of the District’s unfair labor practice charge. This case is
scheduled for final hearing on April 13, 2007, and I anticipate that a decision will issue in
a reasonably timely manner thereafter.

So ordered.
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