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BACKGROUND 

The State Employees Association of New Hampshire Local 1984, 


S.E.I.U. (Union) filed unfair labor practice (ULP) charges on 

behalf of Rockingham County Corrections Department employees 

against Rockingham County (County) on November 16, 1995 alleging 

a violation of RSA 273-A:5 (h), a breach of contract for the 

County’s failing to pay contractually provided wage increases to 
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c o r r e c t i o n a l  officers upon a t t a i n m e n t  of c e r t i f i c a t i o n  o r  
complet ion of one (1) year of service under  c o n t r a c t  Article 23.4 
and  r e f u s a l  t o  process t h i s  c l a i m  t o  a r b i t r a t i o n  unde r  c o n t r a c t  
Article 15. The County f i l ed  i ts  answer on D e c e m b e r  1, 1995.  
T h i s  matter w a s  hea rd  by t h e  PELRB on February 13, 1996. 

FINDINGS O F  FACT 

1. 	 Rockingham County, by and on b e h a l f  of i t s  
Department of Cor rec t ions ,  i s  a "public 
employer" w i t h i n  t h e  meaning of RSA 273-A:l X. 

2 .  	 The State Employees Assoc ia t ion  o f  N e w  Hampshire, 
Local 1984, S.E.I.U., i s  t h e  d u l y  certified 
b a r g a i n i n g  a g e n t  f o r  employees of Rockingham 
County i n  i t s  Department of Cor rec t ions .  

3. 	 The Union and t h e  County w e r e  parties t o  a 
collective b a r g a i n i n g  agreement effective f r o m  
on or abou t  February 14, 1994 through midnight  
on June  30,  1995.  T h e r e a f t e r ,  t h e  parties have 
been  n e g o t i a t i n g  on t h e  terms f o r  a s u c c e s s o r  
CBA b u t  have n o t  reached agreement the reon .  
Accordingly,  t h e  s t a t u s  Ed o c t r i n e  applies t o  
t h e  expired CEA under Appeal of Mi l ton  School  
D i s t r i c t ,  137 N . H .  240 a t  245-248 (1993) and  
Appeal of Al ton  School District  e t  a l .  ( s l i p  op.., 
October 24,  1 9 9 5 ) .  

4 .  	 Two c o n t r a c t  articles are a t  i s s u e  i n  t h e s e  
p roceed ings .  F i r s t ,  Article 23.4 under  "Wages" 
provides, i n  p e r t i n e n t  par t ,  " t h e  e n t r y  rate 
f o r  employees newly h i r e d  d u r i n g  t h e  period 
J u l y  1, 1994 t o  June 30, 1995 s h a l l  be e i g h t  
dollars and seventy-two c e n t s  ($8.72) per hour  .... 
Beginning J u l y  1, 1994, employees who receive 
C o r r e c t i o n a l  O f f i c e r  C e r t i f i c a t i o n  or who complete 
one  (1) cont inuous  year of employment s h a l l  receive 
a pay adjus tment  t o  n i n e  dol lars  and t h i r t y - n i n e  
c e n t s  ($9.39)  per hour .  N e w l y  h i r e d  employees 
who are certified s h a l l  receive a t  a minimum 
t h e  appropriate " C e r t i f i c a t i o n  Rate", stated above 
o r  a n  h o u r l y  rate e s t a b l i s h e d  by t h e  Supe r in t enden t  
above t h e  minimum rate  b u t  t h a t  does n o t  exceed 
t h e  h o u r l y  rate of C o r r e c t i o n a l  O f f i c e r s  already 
employed who are certified and possess similar 
q u a l i f i c a t i o n s .  ' I  Second, Article 15 .6  of the 
c o n t r a c t  provides f o r  f i n a l  and  b ind ing  aribtra-
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t i o n  of g r i evances  a t  S t e p  5 of a review process 
which i s  described a t  Article 1 5 . 2 . 1  of t h e  CEA. 
Article 15.1.1 d e f i n e s  a g r i evance  as "a dispute  
o r  d i f f e r e n c e  of opin ion  raised by an  employee 
covered by t h e  Con t rac t ,  o r  by t h e  County, or  by 
t h e  Union invo lv ing  t h e  meaning, i n t e r p r e t a t i o n  
o r  a p p l i c a t i o n  of one o r  more provisions of t h e  
C o n t r a c t  t h a t  have allegedly been violated." 

5. 	 According t o  t h e  ULP and t h e  answer of t h e  County, 
t h e  Union f i led a g r i evance  pu r suan t  t o  t h e  
p r o v i s i o n s  of t h e  CBA and a h e a r i n g  w a s  h e l d  before 
t h e  Commissioners, Step 4 of t h e  process described 
i n  Article 15 .2 .1 .  The Commissioners t h e n  r ende red  
a d e c i s i o n  which t h e  union appealed t o  a r b i t r a t i o n  
by letter of October 2 ,  1995. That  le t ter  asked  
fo r  a d i s c u s s i o n  p e r t a i n i n g  t o  t h e  s e l e c t i o n  of t h e  
t h i r d  non-proponent a rb i t ra tor  as contemplated 
under  Article 15 .3  (c) of t h e  CBA. The County h a s  
n o t  participated i n  t h e  s e l e c t i o n  of t h a t  a rb i t ra tor  
f o r  t h e  r easons  set f o r t h  i n  paragraph  9 of i t s  
answer,  i n c l u s i v e  of i t s  belief t h a t  t h e  matter i s  
n o n - a r b i t r a b l e  because it invo lves  a n  unfunded 
step i n c r e a s e .  

6. 	 Uncont rover ted  tes t imony provided  by Union w i t n e s s  
James Punchard,  p r e s i d e n t  of t h e  local,  w a s  t h a t  t h e  
County h a s  cont inued t o  pay s h i f t  d i f f e r e n t i a l ,  
weekend d i f f e r e n t i a l  and l o n g e v i t y  pay, under  
Articles 23.6,  23.7 and 23.8,  respectively, after 
t h e  CBA expired on June 30, 1995, no twi ths t and ing  
i t s  r e f u s a l  t o  make pay adjus tments  under  Article 
23 .4 ,  a l l  pay elements  be ing  par t  of t h e  same wage 
ar t ic le  of t h e  c o n t r a c t .  

7 .  	 Uncont rover ted  tes t imony provided by Union w i t n e s s  
D e r r i c k  Washington e s t a b l i s h e d  t h a t  t h e  County h a s  
m a d e  c o r r e c t i o n  officer job p o s t i n g s  s i n c e  t h e  
e x p i r a t i o n  of t h e  CBA, namely, on J u l y  12 ,  1995 
a n d  February  7, 1996. Those p o s t i n g s  b o t h  show a 
n o n - c e r t i f i e d  ra te  of $8.72 per hour  and a certified 
rate of $9.39 per hour .  Washington testified t h a t  
certified officers h i r e d  after June 30,  1995 have 
been  paid $9.39.  H e ,  on t h e  o t h e r  hand, a t t a i n e d  
c e r t i f i c a t i o n  and one year of service af ter  June 30,  
1995 a n d  remains a t  t h e  $8.72 per hour  rate. 



DECISION AND ORDER 


This matter was presented to us as an issue of 

arbitrability. After reviewing Article 23 pertaining to wages 

and the definition of a "grievance" as found in Article 15, we 

conclude that there is no "positive assurance" that the parties 

contemplated that disputes about wages would be exempt from 

coverage under the grievance procedure. 


As we noted in Lincoln-Woodstock Cooperative School 

District, Decision No. 96-01 (January 16, 1996), the two leading 

cases on arbitrability are Appeal of Westmoreland School Board, 

132 N.H. 103 (1989) and Appeal of City of Nashua School Board, 

132 N.H. 699 (1990). In Westmoreland, the New Hampshire Supreme 

Court (Court), citing to Steelworkers V. Warrior and Gulf Co., 

363 U.S. 574 (1960), discussed the "positive assurance" test. 

"Under the 'positive assurance' standard, when a CBA contains an 

arbitration clause, a presumption of arbitrability exists and 'in 

the absence of any express provision excluding a particular 

grievance from arbitration, we think only the most forceful 

evidence of a purpose to exclude the claim from arbitration can 

prevail." Thus, we find "positive assurance" to be missing in 

this case and the presumption of arbitrability to apply. 


If this had been a "straight step increase" case under 

Milton School District, 137 N.H. 240 (1993), as argued by the 

County, there may have been "positive assurance" that an 

arbitrator would have been without authority to hear this case or 

render an award. We find that not to have been the case for four 

reasons. First, the contract language in question provides, in 

the alternative, two reasons for salary adjustment, namely 

certification or attainment of one year of continuous employment. 

Under Appeal of Alton School District, supra, at least part of 

the contested language in Article 23 relates to 'a raise based on 

additional training [which] is not an experience increase and 

cannot be considered its equivalent for purposes of defining and 

maintaining the status quo." Second, witness Derrick Washington, 

according to his testimony, has an actionable claim based on 

either additional training/certification or longevity. Third, 

whether by intention or not, the County may have been waived its 

right to assert the step increase argument by denying to pay it 

and, according to testimony, continuing to pay longevity 

increments under Article 23.8 to other employees. It is in­

appropriate and inequitable for one of the negotiating parties to 

determine unilaterally which provisions of the wage article 

pertaining to adjustments based on additional or continued 

service are to be paid under the status quo doctrine and which 

are to be discontinued. The same policies would apply to both. 
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A s  w e  n o t e d  i n  White Mountain Educ. Assn . /  Decis ion  N o .  95-119 
(January  15, 1996)  "without  an  a p p r o p r i a t i o n  of a d d i t i o n a l  funds

1 f o r  t h e  payment of  l ongev i ty  b e n e f i t s  t o  newly eligible 
I 	 employees, t h e  s t a t u s  quo r ema ins . .  . [employees] must c o n t i n u e  t o  

receive b e n e f i t s  i n  t h e  same amount as had been t h e  practice i n  
[ p r i o r ]  years.. ..,I Fourth and f i n a l l y ,  it i s  d e t r i m e n t a l  
"harmonious labor r e l a t ions ' ,  contemplated by t h e  P u b l i c  Employee 
Labor R e l a t i o n s  A c t  t o  pay newly h i r e d  certified pe r sonne l  m o r e  
t han  c o n t i n u i n g  employees who have  a t t a i n e d  t h e  same 
c e r t i f i c a t i o n .  This  n o t  o n l y  impacts t h e  morale and  
e f f e c t i v e n e s s  o f  t h e  cont inuing  employees b u t  , because  t h e y  may 
be un ion  m e m b e r s  o r  union act ivis ts ,  m a y  d i s c r i m i n a t e  o r  coerce 
them b e c a u s e  t h e y  have exercised r i g h t s  protected by Chapter  273-
A. W e  acknowledge t h a t  no such c l a i m  h a s  been made i n  t h i s  case 
b u t  n o t e  t h i s  i s s u e  as a reason  t o  avoid a two-tiered 
compensat ion system which d i s c r i m i n a t e s  a g a i n s t  c o n t i n u i n g  
employees. 

F o r  t h e  foregoing  r easons ,  w e  f i n d  t h e  County t o  have  
committed a ULP i n  v i o l a t i o n  o f  RSA 273-A:5 I (h)  by b r e a c h i n g  
t h e  CBA when i t  fai led t o  proceed w i t h  t h e  s e l e c t i o n  of t h e  t h i r d  
m e m b e r  of t h e  a rb i t ra t ion  panel  as contemplated by Article 1 5 . 3 .  
The County i s  directed t o  CEASE and  DESIST f r o m  t h i s  practice 
immediately and t o  proceed f o r t h w i t h  wi th  t h e  arbi t ra tor  
s e l e c t i o n  process and wi th  p rocess ing  t h i s  case through t h e  S t e p  
5 a r b i t r a t i o n  procedures  contemplated by t h e  CBA. 

So ordered. 

Signed t h i s  22nd day o f  February,  1996. 

JACKBUCKLEY 

By unanimous vote. Alternate Chairman J a c k  Buckley p r e s i d i n g .  
M e m b e r s  E .  V incen t  H a l l  and Richard  Roulx p r e s e n t  and v o t i n g .  


