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BACKGROUND 

The Por t smouth  F i r e f i g h t e r s ,  Local  1313, I.A.F.F. (Union) 
f i l ed  u n f a i r  labor practice (ULP) c h a r g e s  a g a i n s t  t h e  C i t y  of 
Por t smouth  ( C i t y )  on May 24,  1995 a l l e g i n g  v io la t ions  of RSA 273-
A:5 I ( h )  because t h e  C i t y  fa i led t o  apply c e r t a i n  p r o v i s i o n s  of 
t h e  Americans w i t h  Disabili t ies A c t  (ADA) under  CEA S e c t i o n  II 
a n d ,  i n  effect, d i s c i p l i n e d  a g r i e v a n t ,  a lso under  S e c t i o n  II, 
w i t h o u t  j u s t  cause .  The C i t y  f i l e d  i t s  answer on June 7 ,  1995.  
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0 T h i s  m a t t e r  w a s  t h e n  hea rd  by t h e  PELRB on September 26,  1995.  
The record i n  t h i s  m a t t e r  w a s  h e l d  open u n t i l  October 1 0 ,  1995 t o  
permit t h e  parties t o  f i l e  p o s t - h e a r i n g  briefs, a l l  of which w e r e  
received on o r  before t h a t  date. 

1. 

2 .  

3. 

4. 


5. 

FINDINGS OF FACT 

The C i t y  o f  Portsmouth i s  a " p u b l i c  employer" 
of p e r s o n s  employed a t  i t s  F i r e  Department  
w i t h i n  t h e  meaning of RSA 273-A:1 X.  

The Portsmouth F i r e f i g h t e r s ,  Local 1313, 
IAFF i s  t h e  d u l y  certif ied b a r g a i n i n g  a g e n t  
f o r  f i r e f i g h t e r s  employed a t  t h e  C i t y ' s  F i r e  
Department .  

The C i t y  and t h e  Union are parties t o  a c o l l e c t i v e  
b a r g a i n i n g  agreement  (CBA) f o r  t h e  p e r i o d  
J u l y  1, 1991 t o  June  30, 1992, c o n t i n u i n g  by 
v i r t u e  of a n  a u t o m a t i c  renewal  c l a u s e  c o n t a i n e d  
a t  Article XV t h e r e o f  and  t h e  s t a t u s  quo 
d o c t r i n e ,  d u r i n g  a l l  t i m e s  p e r t i n e n t  t o  t h e s e  
p r o c e e d i n g s .  

The CBA c o n t a i n s  a g r i e v a n c e  p r o c e d u r e  a t  
Article X which conc ludes  w i t h  a f i n a l  and  
b i n d i n g  a r b i t r a t i o n  p r o c e s s .  An employee i n  
t h e  b a r g a i n i n g  u n i t  w a s  g i v e n  a p r o v i s i o n a l  
promot ion  t o  L i e u t e n a n t  on Februa ry  1 7 ,  1993. 
O n  May 3,  1993, t h a t  same employee w a s  i n v o l v e d  
i n  a motor v e h i c l e  a c c i d e n t  i n  Maine and  w a s  
cha rged  w i t h  o p e r a t i n g  unde r  t h e  i n f l u e n c e  
( O U I ) .  On September 1 9 ,  1993, t h e  employee 
pled g u i l t y  t o  t h e  OUI c h a r g e .  This  caused  
t h e  c h i e f  of t h e  f i re  depa r tmen t  t o  q u e s t i o n  
whether  t h e  employee's p r o v i s i o n a l  promotion 
s h o u l d  be a l lowed t o  r i p e n  i n t o  a permanent  
promot ion .  

On October 10 ,  1993 labor and management 
r e p r e s e n t a t i v e s  m e t .  Both t h e  p r o v i s i o n a l  
promotee and  Union E x e c u t i v e  Board m e m b e r  
R i c h a r d  Duddy a t t e n d e d .  The promotee, a 

twenty year v e t e r a n  of t h e  depa r tmen t ,  suffers 
f r o m  P o s t  T raumat i c  S t r e s s  Disorder (PTSD) which 
h a s  led t o  h i s  a b u s i n g  a l c o h o l  periodically. 
Both t h e  promotee and  Duddy c l a i m  t o  have  



raised the promotee's PTSD with management at 
that meeting. Duddy further claims that the 
promotee is protected by the Americans with 
Disabilities Act (ADA) and that other members 
of the department have been convicted of OUI/DWI 
without having discipline imposed by the employer. 
Chief Sage, in his testimony, recalled the 
October 10, 1993 meeting and remembered both 
disparate treatment and PTSD being discussed. 
Conversely, Sage denied that the ADA and its 
protections were discussed. His first recollec
tion of the ADA being mentioned was in the 
Union's post-hearing arbitration brief. 

6. 	 On October 13, 1993, the Portsmouth Fire 

Commissioners met for its regular monthly 

meeting. After its regular agenda and in 

executive session, it invited the promotee 

and his representative, Duddy, to offer reasons 

why the promotee should remain on the promotion 

list rather than having that promotion rescinded. 

On November 10, 1993, the Commission deliberated 

on the issue of the promotee's provisional 

promotion and subsequently rescinded that 

promotion. 


7. 	 On December 16, 1993, the Union appealed the 
decision of the foregoing promotion to arbitra
tion under CBA Article X. An arbitration 
hearing was held in Portsmouth on November 9, 1994 
on the stipulated issue of whether "the Fire 
Commission breach[ed] the Labor Agreement with 
IAFF Local 1313 when it rescinded the provisional 
promotion [of a] probationary lieutenant. . .  
for being convicted of operating a motor vehicle 
while under the influence of alcohol?" In a 
decision dated November 24, 1994, the arbitrator 
found that the fire commission had not violated 
the CBA under the issue as set forth above. In 
that decision, the arbitrator addressed the 
issue of the ADA saying in pertinent part, 
'it may well be that [the grievant's] efforts--
completely stopping drinking alcoholic beverages, 
actively engaging in all of the steps required 
for his treatment, be invested in that process, 
and successfully working through the counseling 



p a t h ,  e n t i t l e d  him t o  p r o t e c t i o n  u n d e r  t h e  ADA. 
Its l anguage  as t o  n o n - d i s c r i m i n a t i o n  m a y  be 
c lear ly  c o n t r o l l i n g  o f  t h e  G r i e v a n t ' s  legal 
r i g h t s .  None the le s s ,  I do n o t  have  j u r i s d i c t i o n  
of t h a t  q u e s t i o n ,  a b s e n t  t h e  parties' agreement  
t h a t  I s h o u l d  address it f o r  p u r p o s e s  of r e s o l v i n g  
t h e  m a t t e r  under  t h e i r  private d i s p u t e  r e s o l u t i o n  
system. " 

8 .  	 I n  f i l i n g  t h i s  ULP, t h e  union h a s  claimed t h a t  t h e  
a r b i t r a t i o n  process w a s  n o t  followed unde r  Article 
X ,  t h u s  t h e  CBA w a s  b reached  and  a ULP o c c u r r e d  
u n d e r  M A  273-A:5  I (h)  when t h e  arbi t ra tor  fa i led  
t o  i n c o r p o r a t e  ADA p r o t e c t i o n s  unde r  S e c t i o n  11, 
Management R i g h t s ,  p r o v i s i o n s  of t h e  c o n t r a c t .  
The l anguage  of S e c t i o n  II cited by t h e  Union 
provides, i n  p e r t i n e n t  par t :  

The C i t y  and t h e  F i r e  Commission, as 
a p p r o p r i a t e ,  hereby  r e t a i n s  and  reserves 
u n t o  i t se l f ,  wi thou t  l i m i t a t i o n ,  a l l  powers ,  
r i g h t s ,  a u t h o r i t y ,  d u t i e s  and  r e s p o n s i b i l i 
ties c o n f e r r e d  upon and vested i n  it by t h e  
Laws of t h e  C o n s t i t u t i o n  of t h e  S t a t e  o f  
N e w  Hampshire and of t h e  Un i t ed  States . .  .. 

M. 	 To de te rmine  t h e  q u a l i f i c a t i o n s  
and competency of employees t o  
per form available work s u b j e c t  
t o  t h e  terms o f  t h i s  agreement  

D E C I S I O N  AND ORDER 

W e  do n o t  e x t e n d  t h e  coverage  of t h e  management r i g h t s  
c l a u s e  of t h e  c o n t r a c t  t o  t h e  ADA. The e v i d e n c e  before u s  i s  n o t  
c o n v i n c i n g  t h a t  t h e  parties ever contempla ted  such  b r e a d t h  of 
coverage e i t h e r  when t h e  management r i g h t s  c l a u s e  o r  when t h e  
g r i e v a n c e  p r o c e d u r e  c l a u s e  of t h e  CEA w a s  n e g o t i a t e d .  For  t h a t  
m a t t e r ,  t h e  ADA did n o t  go i n  effect u n t i l  J u l y  26 ,  1992, a l m o s t  
a month af ter  t h e  c o n t r a c t  c o n t a i n i n g  t h e  management r i g h t s  
c l a u s e  i n  q u e s t i o n  would have expired on June  30, 1992. 
Conver se ly ,  t h e  CBA does n o t ,  and canno t ,  p r e c l u d e  a n  i n d i v i d u a l  
f r o m  e x e r c i s i n g  r i g h t s  c o n f e r r e d  by t h e  ADA, 4 2  U.S.C., Section 
12101 e t  seq. Those r i g h t s  are c o n t r o l l e d  by s t a t u t e  which,  
unde r  o u r  f i n d i n g s ,  are n o t  e n f o r c e a b l e  th rough  t h e  CBA, b u t  
r a t h e r  t h r o u g h  a n  agency of t h e  Fede ra l  Government. 
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T h e  ULP i s  hereby DISMISSED. Any other requests f o r  r e l i e f  
a r e  denied. 

So ordered. 

Signed t h i s  8th day of November, 1995.-

C h a i r m a n  

By unanimous vote. Chairman Edward J. Haseltine presiding. 
M e m b e r s  Richard W .  Roulx and E .  Vincent Hall present and voting. 


