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Kevin Sheppard ,  Highway Department 
B r i a n  M i t c h e l l ,  AFSCME, Local 298 
P h i l  Doyan, Highway Department 

BACKGROUND 

The American F e d e r a t i o n  of State,  County and  Munic ipa l  
Employees, Local 298 (AFSCME) f i l ed  u n f a i r  labor practice (ULP) 
c h a r g e s  a g a i n s t  t h e  C i t y  of Manchester  on May 18, 1995 a l l e g i n g  
v i o l a t i o n s  of RSA 273-A:5 I ( h )  and (i) c o n c e r n i n g  t h e  
enforcement  of a b i n d i n g  a r b i t r a t i o n  award. The C i t y  f i led i ts  
answer on J u n e  2 ,  1995. This  m a t t e r  w a s  d e s i g n a t e d  C a s e  N o .  A
0408:4. The C i t y  of Manchester  f i l ed  ULP c h a r g e s  a g a i n s t  AFSCME 
on J u l y  2 7 ,  1995 a l l e g i n g  v i o l a t i o n s  of RSA 273-A:5 II ( f )  
c l a i m i n g  t h a t  t h e  a rb i t ra tor  had exceeded h e r  a u t h o r i t y  i n  t h e  
same case. AFSCME t h e n  f i l ed  i t s  answer on August  10 ,  1995.  
Th i s  m a t t e r  w a s  d e s i g n a t e d  C a s e  N o .  A-0408:5. These matters w e r e  
t h e n  c o n s o l i d a t e d  f o r  h e a r i n g  by Dec i s ion  N o .  95-70 i s s u e d  on 
August  15, 1995. The c o n s o l i d a t e d  cases w e r e  h e a r d  by t h e  PELRB 
on September 2 1 ,  1995. 

FINDINGS O F  FACT 

1. The C i t y  of Manchester  i s  a " p u b l i c  employer" 

2 .  

3. 

4 .  

5.  

of p e r s o n s  employed i n  i t s  P u b l i c  Works 
Department  w i t h i n  t h e  meaning of M A  273-A:1 X. 

The American F e d e r a t i o n  of S t a t e ,  County and  
Munic ipa l  E m p l o y e e s  (AFSCME), Local 298 i s  t h e  
d u l y  certified b a r g a i n i n g  a g e n t  f o r  employees of 
t h e  C i t y ' s  P u b l i c  Works Department.  

The C i t y  and  AFSCME are parties t o  a collective 
b a r g a i n i n g  agreement ,  c o n t i n u i n g  by v i r t u e  of 
t h e  s t a t u s  quo d o c t r i n e  a t  a l l  t i m e s  p e r t i n e n t  
t o  t h e s e  p r o c e e d i n g s ,  which c o n t a i n s  a f i n a l  
and  b i n d i n g  g r i e v a n c e  procedure a t  Article 3 1 . 9  
t h e r e o f .  

On May 1 7 ,  1994,  P h i l l i p  Doyon (referred t o  
e l s e w h e r e  as " g r i e v a n t " ) ,  a n  employee of t h e  
Recyc l ing  S e c t i o n  of S t r e e t  O p e r a t i o n s  D i v i s i o n  
of t h e  P u b l i c  Works Department ,  f i l ed  a g r i e v a n c e  
a g a i n s t  t h e  C i t y  as t h e  r e s u l t  of h i s  n o t  b e i n g  
selected as t h e  C o m p o s t  Lead Person ,  a p o s i t i o n  
vacancy  posted on o r  about A p r i l  2 0 ,  1994.  

The parties w e r e  u n a b l e  t o  resolve t h e  f o r e g o i n g  



grievance prior to the final and binding, 
arbitration step of Article 31.6 of the CBA. 
Thereafter, the Union requested a list of 
arbitrators from the PELRB on August 24, 1994. 
By October 18, 1994, the parties had been unable 
to agree upon an arbitrator. This resulted in 
the appointment of arbitrator Marsha Saylor on 
October 20, 1994. 

6. 	 Arbitrator Saylor heard the grievance on 
December 15, 1994 and rendered her decision on 
February 16, 1995. The City lost and was ordered 
to award the Compost Lead Person position to the 
grievant. For reasons stated in the award, 
Arbitrator Saylor found that the City violated 
6.1 of the CBA which provided that management has 
"the right to make promotions and transfers 
primarily on the basis of qualifications, ability 
and performance of duty, but shall be governed 
by departmental seniority where equal qualifications, 
ability and performance of duty, as determined by 
the Department have been demonstrated." 

7. 	 By letter of April 5, 1995 the City asked Arbitrator 

Saylor to reconsider. By letter of April 10, 1995, 

the Union objected to such reconsideration. By 

letter of April 18, 1995, Arbitrator Saylor denied 

the request for reconsideration. 


8. 	 From April 18, 1995 to the date of the hearing in 
this case the City has refused to implement the 
arbitrator's award. 

9. 	 In addition to the Article 6.1 contract language 

cited in Finding No. 6, above, pertinent contract 

provisions include: 


Article 6.7: "When a question as to the 
proper person having been chosen to fill 
any job arises and it cannot be resolved[,] 
it will be settled by using the grievance 
procedure in Article 30 [sic]." 

Article 31.1: "A grievance is defined as a 
claim or dispute arising out of the application 
or interpretation of this agreement, under 
express provisions of this agreement...,' 



Article 3 1 . 6 ( 2 )  : "If no s e t t l e m e n t  i s  r e a c h e d  
as t h e  r e s u l t  o f  t h e  [Board o r  Commission] 
meet ing  as stated i n  31.6 (1) above, t h e  Union 
m a y  submi t  i n  w r i t i n g  a r e q u e s t  t o  a m u t u a l l y  
agreed upon n e u t r a l  a r b i t r a t i o n  agency... t o  
a p p o i n t  a n  a rb i t ra tor  t o  resolve said 
g r i e v a n c e . .  ." 

Article 31 .8 :  "The a rb i t ra tor  s h a l l  n o t  have  
t h e  power t o  add to ,  i g n o r e  o r  modify a n y  of 
t h e  terms and c o n d i t i o n s  of t h i s  agreement . "  

Article 31 .9 :  " T h e  d e c i s i o n  of t h e  a rb i t ra tor  
s h a l l  be f i n a l  and b i n d i n g  upon t h e  parties as 
t o  t h e  m a t t e r  i n  d i s p u t e . "  

10 .  	 The parties s t i p u l a t e d  a t  h e a r i n g  t h a t  t h e y  had  a 
f u l l  and  ample o p p o r t u n i t y  t o  p r e s e n t  t h e i r  respective 
cases t o  t h e  a r b i t r a t o r .  

DECISION AND ORDER 

Our examina t ion  of t h e  two compla in t s  o f  ULP i n  t h i s  m a t t e r  
goes n o t  t o  t h e  m e r i t s  of t h e  g r i e v a n c e  b u t  r a t h e r  t o  t h e  
s u f f i c i e n c y  of t h e  a r b i t r a t i o n  process and  i t s  a d m i n i s t r a t i o n  
under  t h e  c o n t r a c t .  The s t a n d a r d  t o  be applied i s  t h e  "positive 
a s s u r a n c e "  test t h a t  t h e  " a r b i t r a t i o n  c l a u s e  i s  n o t  s u s c e p t i b l e  
of a n  i n t e r p r e t a t i o n  t h a t  covers t h e  asserted d i s p u t e .  Appeal 
of Westmoreland School Board, 132 NH 103 a t  105 (1989) c i t i n g  t o  
S t e e l w o r k e r s  V.  Warrior & Gulf C o .  363 U . S .  574 a t  582 ( 1 9 6 0 ) .  
The c i r c u m s t a n c e s  of t h i s  case do n o t  conv ince  u s  t h a t  such  
"positive a s s u r a n c e "  h a s  been shown by t h e  C i t y  . 

A s  n o t e d  i n  o u r  f i n d i n g s ,  t h e  parties had  a g r i e v a n c e  
procedure i n  t h e i r  CBA. That  g r i e v a n c e  p r o c e d u r e  broadly d e f i n e d  
what would c o n s t i t u t e  a g r i e v a n c e ,  i . e . ,  a n  i s s u e  " a r i s i n g  o u t  of 
t h e  a p p l i c a t i o n  o r  i n t e r p r e t a t i o n "  of t h e  CBA. The promot ion  
g r i e v a n c e  a t  hand satisfies t h a t  d e f i n i t i o n  as t h e  n o n - s e l e c t i o n  
of t h e  g r i e v a n t  raises t h e  d e p a r t m e n t a l  s e n i o r i t y  i s s u e  of 
Article 6 . 1  found t o  have been violated by t h e  arbitrator.  
F i n a l l y ,  Article 31 .9  con templa t e s  t h a t  t h e  a r b i t r a t i o n  process 
i s  f i n a l  a n d  b i n d i n g  on t h e  parties. 

W e  have  reviewed t h e  a r b i t r a t i o n  award and ,  c o n v e r s e l y  t o  
t h e  p o s i t i o n  advanced by t h e  C i t y ,  do n o t  conc lude  t h a t  i t  showed 

~ 	 a n  impermissible expans ion  of t h e  a rb i t ra tor ' s  a u t h o r i t y  u n d e r  
Article 31.8 of t h e  c o n t r a c t .  T o  t h e  c o n t r a r y ,  t h e  arbitrator 
w a s  c a r e f u l  t o  e x p l a i n  t h e  r a t i o n a l e  t h a t  t h e  C i t y ' s  c o n d u c t  w a s  
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" u n f a i r ,  arbi t rary and cap r i c ious ' '  and  c o n s t i t u t e d  a "year of 
p r e f e r e n t i a l  t r e a t m e n t  [which] effectively d i s q u a l i f i e d  a l l  o t h e r  
c a n d i d a t e s  f r o m  competing." Award ,  p.12. The arbi t ra tor ' s  
remedy w a s  n o t  i n c o n s i s t e n t  w i t h  t h i s  c o n c l u s i o n  o r  t h e  
applicable d e p a r t m e n t a l  s e n i o r i t y  p r o v i s i o n s  of t h e  c o n t r a c t .  

The a rb i t r a to r ' s  award i n  t h i s  case i s  n o t  " s i g n i f i c a n t l y  
flawed" n o r  i s  it "repugnant  t o  t h e  [ P u b l i c  E m p l o y e e  Labor  
R e l a t i o n s ]  act  o r  [ t o ]  clear p u b l i c  policy." AFSCME Local 3 4 3 8  
V. 	 S u l l i v a n  County,  Dec i s ion  N o .  92-156 (October 7 ,  1992). The 
c i r c u m s t a n c e s  of t h e  case as w e l l  as t h e  r a t i o n a l e  offered by t h e  
arbi t ra tor  do n o t  cause  u s  t o  conc lude  t h a t  Article 31 .8  i s  a n  
\'express p r o v i s i o n  e x c l u d i n g  [ t h i s ]  p a r t i c u l a r  g r i e v a n c e  f r o m  
a r b i t r a t i o n . "  There i s  no \ \ f o r c e f u l  e v i d e n c e  of a p u r p o s e  t o  
e x c l u d e  [ t h i s  p a r t i c u l a r ]  c l a i m  f r o m  a r b i t r a t i o n . "  Westmoreland, 
supra a t  page 106 c i t i n g  t o  Warrior and  Gulf 363 US a t  584-85 and 
AT & T Techno log ie s ,  475 US 643 a t  647-650 ( 1 9 8 6 ) .  

A c c o r d i n g l y ,  w e  f i n d  t h e  C i t y ' s  conduc t  i n  n o t  implement ing  
t h e  arbi t ra tor ' s  award t o  have been a b r e a c h  of t h e  CBA a n d  i n  
v i o l a t i o n  of M A  273-A:5 I ( h )  . The C i t y  i s  directed t o  
implement t h e  a r b i t r a t o r ' s  award f o r t h w i t h .  A l l  o t h e r  c o m p l a i n t s  
of ULP, whe the r  by c l a i m  o r  coun te r - c l a im,  are DISMISSED. 

So ordered. 

S i g n e d  t h i s  4th day o f  October , 1995. 

C h a i r m a n  

By unanimous vote. Chairman E d w a r d  J. H a s e l t i n e  p r e s i d i n g .  
M e m b e r s  E. V i n c e n t  H a l l  and W i l l i a m  K i d d e r  p r e s e n t  and  v o t i n g .  

' e  


