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BACKGROUND 


On September 3, 1991, the Profile Federation of Teachers, NEA-New 
Hampshire, filed improper practice charges (ULP) against the Profile School 
District alleging violations of RSA 273-A:5, I (a), (g), (h) and (i). The 
Profile School District (employer) responded on September 17, 1991, which 
included matters of  an affirmative defense and a counter claim. T h ecasewasset 
for hearing and heard by the Board at its offices in Concord, New Hampshire on 
December 17, 1991. 

The Complainant alleged that the parties have a collective bargaining 

agreement effective for the period of September 1, 1989 to August 31, 1992, and 

that the "voters of the District approved the cost items of 
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the agreement at a special meeting.. .on June 21, 1989." The complaint continued, 
"at a District meeting, held on March 7 ,  1991, the voters voted against the 
already agreed to a raise" for the 1991-1992 school year. 

The Federation claims that the voters were sufficiently informed about and 
approved a three year contract when they granted their first approval of the 
contract package on or about June 21, 1989. Federation President Fujawa
testified, without rebuttal, that it was the District which proposed the multi
year (three year) contract. Testimony before this Board indicated that copies
of the fact finder's report dated April 6, 1989 were available at the Village
Store, Town Office and Town Library and that it contained a recommendation for 
a three year package. Conversely, there was no evidence that a copy or copies
of the fact finding report were available at the meeting of June 21, 1989 or that 
the warrant for that meeting called for or identified the need to "raise and 
appropriate" sums for other than the 1989-1990 school year for which the sum of 
$159,116.00 was specifically mentioned. (We note that this action occurred 
before the Appeal of Sanborn Regional School Board,decision133 N.H. 513, (1990), 
was announced). 

The Federation asserted that the fact finder's report of April 6, 1989,
contained specific reference to wages for the third year (1991-1992 school year)
of the contract and reiterated the ten (10%) percent increase recommendation in 
several places. Federation witness James Schneider, a special Education 
Coordinator, testified that the local newspaper mentioned that the contract 
package called for a three year settlement on at least four occasions, three of 
which were before the meeting of June 21, 1989, to wit: April 26, 1989, May 10,
1989, June 1, 1989, and June 28, 1989. Moreover, the minutes of the Profile 
School District Special Meeting of June 21, 1989, taken by Trina Luce and 
submitted in the proceedings, provided, inter alia, "This would put Profile 
salaries slightly ahead of the other two districts in the first year, about even 
in the second, and even or slightly behind in the third year, in which there 
would be a 10% cost-of-living adjustment." The collective bargaining agreement,
signed by the parties on May 9, 1989, contained a "Duration" clause from 
September 1, 1989 to August 31, 1992 and contains a fixed (constant) wage scale 
for school years 1989-1991 and a similar scale reflecting a ten (10%) percent
increase for the 1991-92 school year. 

The District's answer states that the voters at the June 21, 1989 special
meeting "were neither appraised of any specific sums required to be raised, 
except for the first year of the contract, nor of any legal connection between 
the vote on the first year of the contract with approval or disapproval of the 
entire package." James Schneider's testimony confirmed that there was no 
specific reference to the sums to be raised for the second or third year of the 
contract discussed at the June 21, 1989 meeting. He recalled no discussion at 
that meeting about a requirement to raise additional funds for the 1991-1992 
school year. 

Article 8 of the warrant for the District's annual meeting set for March 
6, 1991 called for the raising and appropriating of $138,024.00 for salaries and 
benefits for the 1991-1992 school year. During the meeting, inquiry was made of
District negotiator David Bishop as to whether the teachers had any input into 
the budget process. He responded by saying that a letter had been written to the 
teachers on December 9, 1990, asking them to participate in "reviewing financial 
preparations for the coming year." He also reported that he received an answer 
on January 22, 1991, indicating that the teachers had unanimously voted down any 
request to renegotiate their contract. Article 8 was defeated by a ballot vote 
of 152 to 75. After this vote, Bishop sent a note to Messrs. Fujawa and Bonnevie 
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on March 2 4 ,  1991, o f f e r i n g  t o  "discuss  con t r ac tua l  issues." The Federa t ion  
responded by le t te r  of Apr i l  1, 1991, r e j e c t i n g  t h a t  ove r tu re ,  say ing  "given t h e  
fac t  that  it i s  our  b e l i e f  t h a t  a v a l i d  c o n t r a c t  e x i s t s ,  n e g o t i a t i o n s  would n o t  
be  p rope r  a t  t h i s  t i m e . "  This p r e c i p i t a t e d  t h e  counterclaim conta ined  i n  t h e  
District 's  answer. 

1. 

2. 

3 .  

4. 


5 .  

6. 


7. 


8.  

9. 


FINDINGS OF FACT 

The P r o f i l e  Federat ion of Teachers, NEA-New Hampshire

(Federa t ion)  i s  t h e  duly recognized bargaining agent 

f o r  t eache r s  and o t h e r  p ro fes s iona l  employees of t h e  

Dis t r ic t .  


The P r o f i l e  School D i s t r i c t  ( D i s t r i c t )  i s  a p u b l i c 

employer wi th in  t h e  meaning of RSA 273-A:1, X.  


The p a r t i e s  reached impasse on a con t r ac t  t o  commence 

on o r  a f t e r  September 1, 1989, and consequently,  engaged

i n  f a c t  f ind ing  on January 4 ,  1989. The f a c t  f i n d i n g  

r e p o r t  w a s  i s sued  on Apr i l  6 ,  1989, and recommended a 

t h r e e  year  package from September 1, 1989 t o  August 31, 

1992, t h e  provis ions  of which recommended a gene ra l  wage

increase f o r  t he  1989-91 school years  ( i . e . ,  one increase 

f o r  both yea r s )  and second, t en  ( 1 0 % )  percent  i n c r e a s e  

f o r  t h e  t h i r d  year ,  t h e  1991-1992 school year .  


The concept of a multi-year agreement was advanced by t h e  

Dis t r ic t .  


On May 9 ,  1989, t h e  p a r t i e s  executed a c o l l e c t i v e  

barga in ing  agreement f o r  t he  per iod  of September 1, 1989 

t o  August 31, 1992 which contained t h e  wage schedules  

re ferenced  above, inc luding  a schedule f o r  a t e n  

(10%) percent  i nc rease  i n  t h e  1991-1992 school year .  


On May 1 6 ,  1989, t h e  D i s t r i c t  pe t i t i oned  t h e  Super ior 

Court f o r  permission t o  hold a Special  School Dis t r ic t  

Meeting " to  r a i s e  and appropr ia te  t h e  sum of $159,116 

t o  fund t h e  increased  cos t  items r e l a t i n g  t o  t e a c h e r s '  

s a l a r i e s  and f r i n g e  b e n e f i t s  f o r  t h e  1989-90 school  

year .  " 


On June 2 1 ,  1989, t h e r e  was a Spec ia l  School Dis t r ic t  

Meeting f o r  t h e  above s t a t e d  purposes set  f o r t h  i n  Finding 

No. 6 above. 


Discussion a t  and before  the  Spec ia l  School Dis t r ic t  

Meeting of June 2 1 ,  1989 as  w e l l  a s  c e r t a i n  newspaper

a r t i c l e s  occurr ing on the  da t e s  referenced above conspicuously 

and repea ted ly  mentioned t h a t  t h e  agreement c a l l e d  f o r  a 

mult i -year  ( t h r e e  yea r )  agreement. A t  l e a s t  two of t h e  

newspaper a r t i c l e s  re ference  a t e n  (10%) pe rcen t  ra ise  i n  

t h e  t h i r d  year  of t h e  c o n t r a c t ,  i . e . ,  those appearing on 

May 10, 1989 and June 1, 1989. 


The warrant  f o r  t h e  June 21, 1989 Special  Meeting conta ined  

only one a r t i c l e ,  spoke only t o  " teachers '  s a l a r i e s  and 

f r i n g e  b e n e f i t s  f o r  t h e  1989-1990 school year , "  and set  f o r t h  
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10. 	 Copies of t h e  Apr i l  6, 1989 f a c t  f i nd ing  r e p o r t  were 
a v a i l a b l e  p r i o r  t o  t h e  June 21, 1989 Spec ia l  Meeting 
a t  t h e  Vi l l age  S to re ,  Town Off ice  and Town L i b r a r y ;
however, t h e r e  i s  no evidence t h a t  a copy w a s  a v a i l 
a b l e  a t  t h e  Spec ia l  Meeting. 

11. 	 The June 12, 1989 Specia l  Meeting approved t h e  1989-90 
school  year  funding i n  t h e  amount of $159,116 by v o i c e  
vo te .  

12. 	 On February 15, 1991, t h e  D i s t r i c t  pos ted  t h e  
School warrant  t o  be  considered a t  i t s  March 6, 1 9 9 1  
annual meeting. I t  sought an a r t i c l e s ,  " t o  r a i se  
and appropr i a t e  t h e  sum of $138,024 t o  fund a l l  
c o s t  items r e l a t i n g  t o  teachers  s a l a r i e s  and b e n e f i t s  
f o r  t h e  1991-1992 school  year  which r ep resen t s  t h e  
n e g o t i a t e d  increase over the  1990-91 school  yea r . "
This  ar t ic le  was defea ted  by 1 5 2  t o  75 by v o t e  a t  
t h e  March 6,  1 9 9 1  annual meeting. 

13.  	 On March 2 4 ,  1991, D i s t r i c t  nego t i a to r s  wrote t o  t h e  
Federa t ion  n e g o t i a t o r s  o f f e r i n g  " to  meet wi th  you 
t o  d i scuss  c o n t r a c t u a l  i s sues . "  

1 4 .  	 On Apr i l  1, 1 9 9 1  UniServ Director  John Fessenden 
responded on behalf  of t he  teachers  saying,  "It i s  
t h e i r  p re sen t  p o s i t i o n  t h a t  t he re  e x i s t s  a v a l i d  c o n t r a c t  
f o r  1991-92 school  yea r  ...Given t h a t  f a c t  t h a t  i t  i s  ou r  
b e l i e f  t h a t  a v a l i d  con t r ac t  e x i s t s ,  n e g o t i a t i o n s  would n o t  
be proper  a t  t h i s  t ime."  

DECISION AND ORDER 

A l l  appearances of t h e  executed c o l l e c t i v e  barga in ing  agreement would l e a d  
us t o  conclude t h a t  t h e  p a r t i e s  had negot ia ted  a m u l t i  y e a r ,  c o n t r a c t .  The 
complicat ion i n  t h i s  case i s  t h e  multi-year c h a r a c t e r i s t i c  of t h a t  c o n t r a c t .  

Notwithstanding t h a t  t h e  p a r t i e s  negot ia ted  and s igned  t h e i r  agreement i n  
May of 1989 p r i o r  t o  t h e  Sanborn dec is ion  we b e l i e v e  t h a t  t h e  p rov i s ions  of  
Sanborn apply t o  a l l  d i s t r i c t  meetings scheduled t o  be h e l d  i n  t h e  f u t u r e .  
Sanborn c l e a r l y  u p h e l d  t h e  n o t i o n  t h a t  teachers  and school  boards  c o u l d n e g o t i a t e
mult i -year  c o n t r a c t s ,  such as occurred i n  t h i s  case .  "One i s  ha rd  p res sed  t o  
b e l i e v e  t h a t  t h e  l e g i s l a t u r e ,  i n  adopting R S A  Chapter 273-A, contemplated a 
s i t u a t i o n  wherein t h e  school  t eache r s  union could be c a l l e d  upon t o  ba rga in  i n  
good f a i t h  f o r  a multi-year c o n t r a c t ,  perhaps as  i n  t h i s  c a s e ,  g iv ing  concess ions  
i n  t h e  f i r s t  yea r  i n  exchange f o r  more l i b e r a l  t rea tment  i n  l a t e r  y e a r s ,  on ly  t o  
have t h e  i n t e n t  of t h e  con t r ac t ing  p a r t i e s  f r u s t r a t e d  by a f a i l u r e  of t h e  
d i s t r i c t  t o  meet i t s  ob l iga t ions  i n  subsequent years . "  Sanborn, 133 N.H. 513 a t  
519.  

Given t h i s  d i c t a t e ,  w e  must look t o  the  circumstances when d i s t r i c t  v o t e r s  
can approve mult i -year  agreements. Again, Sanborn provides  t h e  guidance. "It 
i s  axiomatic  t h a t  t h e  v o t e r s  a t t end ing  a s c h o o l  d i s s t r i c tmeet ing must be warned 
o r  c a l l e d  ' b ya warrant.  . . s t a t i n g  the .  . . . sub jec t  m a t t  e r  o r  t h e  bus iness  t o  
be  ac t ed  upon."' 133 N.H. 513 a t  522 (Emphasis added).  This d i d  n o t  happen i n  
t h i s  case  o r  i n  t h e  Sanborn case. In  Sanborn, both t h e  warran t  and t h e  c l e r k ' s  
r e p o r t  f a i l e d  t o  mention anything aboutsecond o r  t h i r d  yea r  s a l a r y  i n c r e a s e s  133 
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N . H .  513 at 522. Likewise, the Profile School Warrant for the March 2,  1989 
meeting (Article 9) spoke only to the 1989-90 school year, the warrant for the 
June 21, 1989 Special Meeting spoke only to the 1989-90 school year and a 
specific sum ($159,116.00) of money, and the clerk's minutes of that meeting also 
spoke only to the 1989-90 school year and a sum of $159,116. [It should be noted 
that the clerk's minutes did reflect discussion about the percentage increase 

(10%) for the third year but reflected neither a dollar amount associated with 

or a vote on this increase.] We cannot discern how these facts should cause us 

to conclude differently that the Court's resolution in Sanborn. 


There are some different facts in this case from what occurred in Sanborn,
namely, the availability of the fact finding report at three locations (Village
Store, Town Office and Town Library) and the various newspaper articles. We do 
not find these persuasive to the extent our decision should vary from Sanborn. 
Regardless of the publicity surrounding a contract package to be voted at a 
District Meeting, it is the warrant which must control and which must be the 
vehicle by which notice or "warning" to the voters might properly be presumed.
Sanborn is dispositive. "Submission to a school district meeting....of a 
proposal to provide salary increases must be warned by a warrant article 
sufficient to indicate plainly that action may be taken on such matters at the 
place and time stated." 133 N . H .  513 at 522 .  That did not occur. "Inclusion in 
the warrant of language apprising the voters of the financial consequences of 
their actions [ f o r  the second and third years of the contract] would seem to be 
sufficient." 113 N.H. 513 at 522. That, too, did not occur. 

The complaint of unfair labor practice is DISMISSED. Requests for 
additional relief, whether by claim or counter claim are DENIED. 

So Ordered. 

Signed this 22nd day of  January , 1992 

Chairman

By unanimous vote. Chairman Edward J. Haseltine presiding. Members Seymour

Osman and Richard E. Molan, Esq., present and voting. 



