The ZBA in NH

OEP Conference 1 June 4, 2016

Christopher L. Boldt, Esq.
Donahue, Tucker & Ciandella, PLLC
Exeter, Portsmouth & Meredith, NH

(603) 279-4158
cboldt@dtclawyers.com



mailto:cboldt@dtclawyers.com
mailto:cboldt@dtclawyers.com

dtclawyers.com

1 More extensive materials on Who, Where,
When and How questions not addressed
today.



What

1 \What:

I Appeals of Administrative Decisions

I Special Exceptions

I Variances

I Equitable Walvers of Dimensional Criteria



Appeals of Administrative
Decisions

1 RSA 674:33, I(a) and RSA 676:5

ifhear appeals ntaken by
or by any officer, department, board, or
bureau of the municipality affected by any
deci sion of the admini

| concerning the Zoning Ordinance.



Appeals of Administrative
Decisions

1 RSA 676:5, lI(a),

I hadmini strative office
who, In that municipality, has responsibility for
ISsuing permits or certificates under the
ordinance, or for enforcing the ordinance, and
may include a building inspector, board of
selectmen, or other official or board with such
responsibility. o



Appeals of Administrative
Decisions

1 RSA 676:5, lI(b)

I Adeci si on of the administr
defined to Iinclude nany de
construction, interpretation or application of the terms
of the [zoning] nmotidicdaimdeee o
discretionary decision to commence formal or
Il nf or mal enf orcement proce



Appeals of Administrative
Decisions

1 RSA 676:5, lI(b)

I Adeci si on of the administr
defined to Iinclude nany de
construction, interpretation or application of the terms
of the [zoning] nmotidicdaimdeee o
discretionary decision to commence formal or
Il nf or mal enf orcement proce

I Sutton v. Town of Gilford, 160 N.H. 43 (2010)
(challenges to building permit must first be made to
ZBA).




Appeals of Administrative

Decisions
1 RSA 676:5, Ill,

I Includes reviewing Planning Board decisions or determinations

I which are based upon the construction, interpretation or
application of the zoning ordinance,



Appeals of Administrative

Decisions
1 RSA 676:5, Ill,

I Includes reviewing Planning Board decisions or determinations

I which are based upon the construction, interpretation or
application of the zoning ordinance,

I unless the ordinance provisions in question concern innovative
land use controls adopted under RSA 674:21 and those
provisions delegate their administration to the Pl Bd.

I a planning board decision regarding a zoning ordinance
provision is ripe and appealable to the ZBA when such a
decision is actually made. See, Atwater v. Town of Plainfield,
160 N.H. 503, 509 (2010) . The planning board need not
complete its consideration of the planning issues involved in a
site plan review for a zoning issue to be ripe and appealable to
the ZBA. Id. at 510.




Appeals of Administrative

Decisions

1 RSA 676:5, I,

I But see, Accurate Transportation, Inc. v. Town of Derry, 168
N.H. 108 (2015)(mere vote to accept Site Plan as complete is
not enough to trigger obligation to bring appeal to ZBA).




Appeals of Administrative

Decisions

1 Effective August 31, 2013, RSA 677:15
was significantly amended (see p. 6)



Appeals of Administrative

Decisions

1 Effective August 31, 2013, RSA 677:15
was significantly amended (see p. 6)

1 This means that the appeal to the ZBA
Should come fi1rst,; ar
appeal is brought to the Superior Court
before the ZBA proceedings have
concluded, then the Superior Court matter
will be abated.



Appeals of Administrative
Decisions

i1 definition of fnNna reasonabl e timeo sh:
Procedure and should be referenced in any decision of an administrative
officer to provide fair notice to the potential appellant.

1 As short as 14 days. See, Daniel v. Town of Henniker Zoning Board of
Adjustment, 134 N.H. 174 (1991); see also, Kelsey v. Town of Hanover, 157
N.H. 632 (2008) (ordinance definition of 15 days sufficient).




Appeals of Administrative
Decisions

1 definition of fAa reasonable timeo sh
Procedure and should be referenced in any decision of an administrative
officer to provide fair notice to the potential appellant.

1 As short as 14 days. See, Daniel v. Town of Henniker Zoning Board of
Adjustment, 134 N.H. 174 (1991); see also, Kelsey v. Town of Hanover, 157
N.H. 632 (2008) (ordinance definition of 15 days sufficient).

1 In the absence of such definition, however, the Superior Court will
determine whether the time taken by the appellant is reasonable.

I Tausanovitch v. Town of Lyme, 143 N.H. 144 (1998) (appeal brought within 55
days was held to be outside a reasonable time);

I 47 Residents of Deering, NH v. Town of Deering et al., 151 N.H. 795
(2005)(provision of zoning ordinance authorized ZBA to waive deadline for
administrative appeal);

I Property Portfolio Group, LLC v. Town of Derry, 154 N.H. 610 (2006)(affirming
dismissal of declaratory judgment action brought five months after plannlng
boardds site plan determination); and

I McNamara v. Hersh, 157 N.H. 72 (2008) (affirming dismissal of declaratory

j udgment acti on brought eight months af
administrative decision).




Appeals of Administrative

Decisions

i1Appl i cant may be gl ven i
developer comes in to amend previously

approved application.
I Har borside v. City of Portsmout
deci sion to uphold Pl anning Boa

which allowed change of use within approved space from retalil
to conference center after parking regulations had been modified

reversed on appeal.)



Appeals of Administrative
Decisions

1Appl i cant may be given |
developer comes in to amend previously
approved application.
Cit of Portsmout

I Har borsi de v. y
deci sion to uphold Pl anning Boa
which allowed change of use within approved space from retall

to conference center after parking regulations had been modified
reversed on appeal.)

1 Also, ZBA has authority to determine that unappealed

CEO6s decision that varianc

I Bartlett v. City of Manchester, 164 N. H. 634 (20
every variance application is the threshold guestion whether the

appli cantds proposed use of pro




Appeals of Administrative
Decisions

1 RSA 676:6, an appeal to ZBA stays the
action being appealed,

I unless, upon certification of the administrative
of ficer, the action co
life, health, safety, property, or the
environment o.



Appeals of Administrative
Decisions

1 may include constitutional challenges against ZO provisions

See,Carl sondos Chrysl gfi56MH.938Bi ty of Co
(2007) (provisions of sign ordinance
electronic sign found to be constitutional);

Community Resources for Justice, Inc. v. City of Manchester, 157 N.H.
152 (2008) (ban on private correctional facilities in all districts violated
State constitutional rights to equal protection; intermediate scrutiny
requires the government to prove that the challenged legislation be
substantially related to an important governmental objective);

Boulders at Strafford, LLC v. Town of Strafford, 153 N.H. 633
(2006)(overturning prior Metzger standard of review and redefining the
nrational basi s testo to require ¢ttt
related to a legitimate governmental interest without inquiry into whether

the legislation unduly restricts individual rights or into whether there is a
lesser restrictive means to accomplish that interest.); and

Taylor v. Town of Plaistow, 152 N.H. 142 (2005)(ordinance provision
requiring 1000 feet between vehicular dealerships upheld).




Appeals of Administrative
Decisions

1 may involve claims of municipal estoppel

law In state of flux

Thomas v. Town of Hooksett, 153 N.H. 717 (2006)(finding of
municipal estoppel reversed where reliance on prior statements
of Code Enforcement Officer and Planning Board Chairman
which were contrary to express statutory terms was not
reasonable);

Cardinal Development Corporation v. Town of Winchester ZBA,

157 N.H. 710 (2008)(ZBA not estopped to deny motion for

rehearing as untimely filed where ZBA Clerk did not have

authority to accept after hours fax on 30 day nor could

appli cantds attorney reasonably

Sutton v. Town of Gilford, 160 N.H. 43 (2010)(representation by
Town Planning Direemeogedonsce¢laniu
could not be justifiably relied upon); .




Appeals of Administrative Decisions

1 Dembiec v. Town of Holderness, 167 N.H. 130 (2014)

1 Assertion of a municipal estoppel claim for the first time
In the trial court is not barred by the exhaustion of
administrative remedies doctrine.




Appeals of Administrative Decisions

1 Dembiec v. Town of Holderness, 167 N.H. 130 (2014)

1 Assertion of a municipal estoppel claim for the first time
In the trial court is not barred by the exhaustion of
administrative remedies doctrine

1 the applicable statutes do not confer jurisdiction upon
ZBA to grant relief under the equitable doctrine of
municipal estoppel.




Appeals of Administrative Decisions

Dembiec v. Town of Holderness, 167 N.H. 130 (2014)

Assertion of a municipal estoppel claim for the first time in the trial
court is not barred by the exhaustion of administrative remedies
doctrine

the applicable statutes do not confer jurisdiction upon ZBA to grant
relief under the equitable doctrine of municipal estoppel.

also noting that although prior cases including Thomas v. Town of

Hooksett involved municipal estoppel claims that were initially
asserted at the ZBA, the Court did not address whether the ZBA had

jurisdiction to decide those claims.




Appeals of Administrative

Decisions

1 Forster v. Town of Henniker, 167 N.H. 745
(2015)
iIWeddi ngs are not a val

under statutory definitions of agriculture or
agritourism




Appeals of Administrative

Decisions
1 Forster v. Town of Henniker, 167 N.H. 745
(2015)
I Weddings are not a valid n
statutory definitions of agriculture or agritourism
i AAccessory useo I s noccasi

too principle wuse

I Must be Nnassoci ated with a
substantial enough to rise above rarity



Appeals of Administrative
Decisions

1 Forster v. Town of Henniker, 167 N.H. 745 (2015)

Weddingsar e not a valid nNnaccessory
definitions of agriculture or agritourism

AAccessory useo I s Nnoccasioned
use

Must be fnassociated with a fregq
to rise above rarity

Petitioner failed to prove prop
habitually and by long practice been established as reasonably
associated with the primary use



Appeals of Administrative
Decisions

1 De Novo Review

I Quellette v. Town of Kingston, 157 N.H. 604
(2008) (ZBA allowed to conduct de novo
review under RSA 674:33 of Historic District
Commission denial of certificate for
supermarket).

I But not required to do so.







Appeals of Administrative

Decisions

1 CBDA Development, LLC v. Town of
Thornton, N.H. (Docket No. 2014-
0775; Issued April 7, 2016)(the Fisher
Standard applies to Planning Board
decisions as well)




Special Exceptions



Special Exceptions

1 Different from Variances:
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1 Different from Variances:

I Variance seeks permission to do something
that is NOT allowed by ZO



Special Exceptions

1 Different from Variances:

I Variance seeks permission to do something
that is NOT allowed by ZO

I Spec. Exception seeks permission to do

something that IS allowed by ZO if conditions
met



Special Exceptions

1 Different from Variances:

I Variance seeks permission to do something
that is NOT allowed by ZO

I Spec. Exception seeks permission to do

something that IS allowed by ZO if conditions
met

I ZO should provide checklist of conditions



Special Exceptions

1 ZBA may not vary or waive any of the requirements set forth
In the ordinance. See, Tidd v. Town of Alton, 148 N.H. 424
(2002); Mudge v. Precinct of Haverhill Corner, 133 N.H. 881
(1991); and New London Land Use Assoc. v. New London
Zoning Board, 130 N.H. 510 (1988).




Special Exceptions

1 ZBA may not vary or waive any of the requirements set forth
In the ordinance. See, Tidd v. Town of Alton, 148 N.H. 424
(2002); Mudge v. Precinct of Haverhill Corner, 133 N.H. 881
(1991); and New London Land Use Assoc. v. New London
Zoning Board, 130 N.H. 510 (1988).

1 But applicant may ask for a variance from one or more of the
requirements. See, 1808 Corporation v. Town of New
lpswich, 161 N.H. 772 (2011).




Special Exceptions

1 ZBA may not vary or waive any of the requirements set forth
In the ordinance. See, Tidd v. Town of Alton, 148 N.H. 424
(2002); Mudge v. Precinct of Haverhill Corner, 133 N.H. 881
(1991); and New London Land Use Assoc. v. New London
Zoning Board, 130 N.H. 510 (1988).

1 But applicant may ask for a variance from one or more of the
requirements. See, 1808 Corporation v. Town of New
lpswich, 161 N.H. 772 (2011).

1 Applicant has the burden of presenting sufficient evidence to
support a favorable finding on each requirement. The
Richmond Company, Inc. v. City of Concord, 149 N.H. 312
(2003); Tidd v. Town of Alton, 148 N.H. 424 (2002); and
McKibbin v. City of Lebanon, 149 N.H. 59 (2002).




Special Exceptions

1 Additionally, if the conditions are met, the ZBA must
grant the special exception. Fox v. Town of Greenland
et al., 151 N.H. 600 (2004); Cormier, Trustee of Terra
Realtv Trust v. Town of Danville ZBA, 142 N.H. 775
(1998); see also, Loughlin, Vol. 15 Land Use Planning
and Zoning (3rd Ed., 2000), Section 23.02, p. 365.

1 As with variances, special exceptions are not personal
but run with the land. Vlahos Realty Co., Inc. v. Little

Boar 0s He aldl NIHL 460 (19b8g; see also,
Loughlin, §23.05, p. 369;




Special Exceptions

1 Additionally, if the conditions are met, the ZBA must
grant the special exception. Fox v. Town of Greenland
et al., 151 N.H. 600 (2004); Cormier, Trustee of Terra
Realtv Trust v. Town of Danville ZBA, 142 N.H. 775
(1998); see also, Loughlin, Vol. 15 Land Use Planning
and Zoning (3rd Ed., 2000), Section 23.02, p. 365.

1 As with variances, special exceptions are not personal
but run with the land. Vlahos Realty Co., Inc. v. Little
Boar 0s He aldl NIHL 460 (19b8g; see also,
Loughlin, §23.05, p. 369;
I but see, Garrison v. Town of Henniker, 154 N.H. 26 (2006)

(Supreme Court noted without comment the restriction on the

variance that it would terminate if the applicant discontinued the
proposed use).




Special Exceptions

1 Eff. Sept. 22, 2013, RSA 674:33, IV was
amended

I Sp. Exceptions nshall be v
years from the date of final approval, or as further
extended by local ordinance or by the zoning board of
adjustment for good cause



Special Exceptions

1 Eff. Sept. 22, 2013, RSA 674:33, IV was
amended

| Sp.Excepti ons nshall be val
years from the date of final approval, or as further
extended by local ordinance or by the zoning board of

adjustment for good cause,

1 provided that no such special exception shall expire within 6
months after the resolution of a planning application filed in
rel i ance upon the speci al exce

1 A similar provision was inserted concerning variances. See,
RSA 674:33, I-a.



Special Exceptions

1Eff.Sept . 2 2, 2013, Nnne
exception nor a variance shall be required
for a collocation or a modification of a

personal wireless service facility, as
defined iInRSA 12-K: 2. 0 RSA 6



Special Exceptions

1 Effective June 1, 2017, RSA 674:71 et
seg. are added to require municipalities
that adopt a zoning ordinance to allow
accessory dwelling units as a matter of
right, or by either conditional use permit
pursuant to RSA 374:21 or by special
exception, in all zoning districts that permit
single-family dwellings.



Variances



NNewo Cri1ter

1 Result of 2009 SB 147
1 Effective January 1, 2010

1 Purpose was to do away with the Boccia
di sti nction between i
variances for unnecessary hardship




NNewo Crd44t er |

1 (1) The variance will not be contrary to the
public interest;

1 (2) The spirit of the ordinance is observed,;
1 (3) Substantial justice is done;

1 (4) The values of surrounding properties are
not diminished; and




NNewo Criter

1 (5) Literal enforcement of the provisions of the
ordinance would result in an unnecessary hardship.

i1( A) For purposes of thi g
hardshi po means that, o0\
the property that distinguish it from other properties
In the area:



NNewo Criter

1 (5) Literal enforcement of the provisions of the
ordinance would result in an unnecessary hardship.

i1( A) For purposes of thi g
hardshi po means that, o0\
the property that distinguish it from other properties
In the area:

1 (1) No fair and substantial relationship exists betweer
the general public purposes of the ordinance
provision and the specific application of that
provision to the property; and

1 (1)) The proposed use is a reasonable one.



NNewoOo Criter.

1 (B) If the criteria in subparagraph (A) are not established, an
unnecessary hardship will be deemed to exist if, and only if,
owing to special conditions of the property that distinguish it
from other properties in the area, the property cannot be
reasonably used in strict conformance with the ordinance, anc
a variance is therefore necessary to enable a reasonable use
It.



NNewoOo Criter.

1 (B) If the criteria in subparagraph (A) are not established, an
unnecessary hardship will be deemed to exist if, and only if,
owing to special conditions of the property that distinguish it
from other properties in the area, the property cannot be
reasonably used in strict conformance with the ordinance, anc
a variance is therefore necessary to enable a reasonable use
It.

i1 The definition of Aunnecess.
subparagraph (5) shall apply whether the provision of the
ordinance from which a variance is sought is a restriction on
use, a dimensional or other limitation on a permitted use, or
any other requirement of the ordinance.



New Criteria

1 Eliminates Boccla;
INnRet urSmwlex: t o
IN ReviGoevseor nor 0s | sl an




New Criteria

1 Eliminates Boccla;
INnRet urSmwlex: t o
IN ReviGoevseor nor 0s | sl an

1 Now with Bartlett v. City of Manchester,
164 N.H.634 (2013) may be asked to
determine If variance even needed.




Variances

1 Three key cases:
I Harborside v. Parade
I Malachy Glen v. Town of Chichester
I Farrar v. City of Keene



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 ZBA granted 2 sign variances
1 ZBA made specific findings in support
1 T.Ct. affirmed one and reversed the other



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 ZBA granted 2 sign variances
1 ZBA made specific findings in support
1 T.Ct. affirmed one and reversed the other

1 Sup. Ct. upheld ZBA on both using the
Anewo criteri a
fAasi mi |l ar t o butSimplextandi d
Governoros | sl and




Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 On public interest/spirit of the ordinance criteria,
Court cited Farrar and Chester Rod & Gun Club

| these two criteria are considered together

ifdetermine whether vari .
and in a marked degree conflict with the

ordi nance such that 1t
basi c zoning objective




Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 On public interest/spirit of the ordinance criteria,
Court cited Farrar and Chester Rod & Gun Club

| these two criteria are considered together

ifdetermine whether vari
and in a marked degree conflict with the

ordi nance such t hat |t
basi ¢c zoning objective
IinMere confl 1 ct with t he

l nsuffi ci ent. O



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

i1The Court noted t hat
t wo met hods f or ascer
such a violation occurs:

iI(1) whether the varian:
essenti al character of



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

i1The Court noted t hat
t wo met hods f or ascer
such a violation occurs:

iI(1) whether the varian:
essenti a character of

iI(2) whether the varian
public health, safety




Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 T. Ct. erred by focusing on whether
all owing the signs wc

N\

|l Nt er est o

1 Sup. Ct. considered record to support
ZBAOs factual fi1 ndl nc¢

1T . Ct . revod on t hese



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

On substantial justice criterion, Sup. Ct. restated position from
Malachy Glen, Harrington and Daniels:

Nt he only guiding rule on this fa
that 1 s not outweighed by a gain
T. Ct. erred i n focusing on nonly
ability to identify [Paradeb6s] pr

ZBA correctly focused on whether public stood to gain from denial



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

On substantial justice criterion, Sup. Ct. restated position from
Malachy Glen, Harrington and Daniels:

Nt he only guiding rule on this fa
that 1 s not outweighed by a gain
T. Ct. erred i n focusing on nonly
ability to identify [Paradeb6s] pr

ZBA correctly focused on whether public stood to gain from denial

Since record supported ZBAGs f ac
but Sup. Ct. r e mao

this criterion;
Ct. to nconsider unnecessary haro



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 On marquee sign, Sup. Ct. noted ZBA used only 1st of
new statutory definitions for Unnecessary Hardship

1 Agreed with ZBA that #nAspeci
Its sheer mass and its occupancy by hotel



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1 On marquee sign, Sup. Ct. noted ZBA used only 1st of
new statutory definitions for Unnecessary Hardship

1 Agreed with ZBA that nAdspec.i
Its sheer mass and its occupancy by hotel

i1 The Court rejected Har borsi
not relevant based on the concurrence in Bacon v.
Enfield
I Concurrence does not have precedential value

I Parade is not claiming that signs are unique but that
hotel/conference center property is




Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

i1nNBecause a sign variance 1| S
examining whether the building upon which the sign is

proposed to be i1 nstalled ha
1Ct. rejected Harborsi deo0os a

hardship since Parade could operate with smaller sign:

I AParade merely had to show
were a Oreasonabl e usedoe. P
demonstrate that 1 ts propo
to its hotel operations. o



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

1Ct . rejected Harborsi de:i

could not meet public interest, spirit of ord. or

substantial justice criteria because it could have

achi eved nsame resultso

signs:

I AHar bor si deds argument 1| s
based upon our now defunct unnecessary hardship
test for obtaining Bogtia.ar e a



Harborside Associates, L.P. v. Parade Residence
Hotel, LLC, 162 N.H. 508 (2011)

iFinally, Ct. rejectec
of no evidence on no diminution of
surrounding property values other than
statement of Par adeo:s

initt 1s for ZBAéeto reso
and assess credibility
IZBA was nentitled to r
knowl edge, experience

I Variance for marquee sign upheld



Malachy Glen Associates, Inc. v. Town of Chichester,

155 N.H. 102 (2007)




Malachy Glen Associates, Inc. v. Town of Chichester,

155 N.H. 102 (2007)

ZBA denied voés from buffer set bac
units (but granted for driveway ¢c
Remand when ZBA has not addressed factual issues; Render when

Nreasonabl e fact finder o coul d on
Chestercase-contrary to public I nteres
with spirit of ord. & to be cont

degree conflict with zoning objectives

uncontroverted evidence of surrounding uses & protections to
wetlands



