GOVERNOR’S ADVISORY COMMISSION ON MENTAL ILLNESS AND
THE CORRECTIONS SYSTEM
MINUTES
November 4th, 2021
2:00 p.m.
DEPARTMENT OF CORRECTIONS CONFERENCE ROOM
COMMISSIONER’S OFFICE
105 PLEASANT STREET
CONCORD, NH
Participants:
Helen E. Hanks, Commissioner, New Hampshire Department of Corrections, Chairperson
Lisa Madden, President, Riverbend Community Mental Health
Henry Lipman, Director, NH Medicaid, DHHS
Cassy Hoyt, MLDAC, Sullivan County House of Corrections
Ken Norton, Executive Director of NAMI
Alex Casale, New Hampshire Statewide Drug Offender Program Coordinator
Sarah Blodgett, Executive Director, New Hampshire Judicial Council
Juliann Carbin, Director of Mental Health Services, DHHS
Shannon Bader, Chief Forensic Examiner, New Hampshire Department of Corrections
Tom Velardi, Strafford County Attorney
Tom Sherman, Senator, District 24
Jessica Brooks, Administrative Assistant, Commissioner’s Office
This Commission was formed to examine and make recommendations on issues facing individuals
with mental illnesses in the corrections system. Executive Order 2019-02.
Commissioner Helen Hanks called the meeting to order at 2:06 p.m.

•

Meeting minutes for approval
o None at this time.

1. Presentation by Chief Forensic Examiner, Dr. Shannon Bader- Competency to Stand
Trial in New Hampshire
• Following is the handout Dr. Bader provided summarizing her presentation:
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Competency to Stand Trial in New Hampshire
Trial competency is the requirement that defendants understand their legal charges and can participate in
their defense. Psychologists have interpreted Dusky v. United States (1960) as a three prong test of
functional abilities; factual understanding, rational understanding and the ability to assist an attorney.
Trial competency can be disrupted by mental illness or cognitive deficits. Some key highlights;
•
•
•
•
•

Mental illness does not mean incompetent to stand trial.
New Hampshire is different than most jurisdictions because the State has to prove that the
defendant is competent by a preponderance of the evidence.
Ability v. Willingness- defendants are allowed to make irrational decisions.
Ignorance - someone unfamiliar with court but able to learn is competent.
Need for Assistance- court is not a memory test or a literacy test.

Opinions about restoration of competency are based on whether the person could improve, not whether
they will. Willingness to take medicine or engage in treatment is a logistical and practical matter but not
part of the analysis of a restoration opinion.
If a defendant is found incompetent to stand trial, their case is suspended for one year while they receive
psychiatric treatment meant to restore competency.
After one year;
a) they have improved and return to the court system or
b) they continue to lack the ability to understand their case, they are found not restored to
competency and their charges are dropped
The average number of competency orders received per month has increased substantially over time;
2015: 36
2016: 47
2017: 56

2018: 64
2019: 66
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“Reasonable likelihood that the defendant can be restored to competency through appropriate treatment
within 12 months.” RSA 135:17-a
New Hampshire restoration rates are in stark contrast to nationwide numbers. Our accounting shows that
approximately 40% of defendants are restored to competency while other states with restoration programs
and forensic facilities have rates closer to 80%.

The Office of the Forensic Examiner
The OFE are contractors within the Department of Corrections’ Medical and Forensic Services. We are a
neutral party that provides information to the trier of fact. The OFE is comprised of one chief, five full time
evaluators (all psychologists), and two support staff. We cover the entire state, both district and superior
courts.
After a competency order is signed by the judge and sent to OFE;
•
•
•
•

We schedule the defendant and send a letter to the defense attorney and the prosecutor with the
date/time for the evaluation at our office, SPU, or NHH.
Our office is in Concord; we have a 35% no-show rate.
The court order requires defense attorneys to provide records to the OFE within 20 days- there is
inconsistent compliance with this.
During the evaluation, we will ask about a person’s past history, their current charges, and their
thoughts and understanding of the legal system. We will often administer psychological measures,
some are brief while others are lengthy. We take 5th amendment rights very seriously.
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We write a report within the statutory time frame: 45 days for incarcerated defendants and 90 days
for defendants on bail.

Following is a summary of questions and answers that arose from Dr. Shannon Bader’s
presentation:
o Restorability is about whether someone can get better, not whether they will get
better. The choices to take medications and participate in treatment are still there and
contribute a lot towards whether they will get better. If a person is restored, then they
just proceed with the trial. If they are not restored, then the charges are dropped.
New Hampshire is behind on access to restoration programs and resources. There is
a working group on restoration being spearheaded by the attorney general’s office
with hope that an outcome can be achieved to straighten out this process and gain
more resources. Other states do have resources that are very helpful to the restoration
process that include treatment regiments. If we modeled other states, a higher
restoration rate could be achieved.
o Do the other states such as Maryland, Wisconsin and New Mexico that have a
similar approach to competency as New Hampshire (must prove competency for
each person) have a similar restoration rate as New Hampshire? Wisconsin is the
best comparison because they have restoration programs and New Hampshire
doesn’t, and Wisconsin’s restoration rates are closer to 80%. New Mexico is similar
to us because that state doesn’t have restoration programs, and their restoration rates
are close to ours.
o What number of cases are deemed incompetent not restorable? The amount of people
that are incompetent and not restorable is the smallest group out of these 3 outcomes:
competent, incompetent but restorable, and incompetent and not restorable.
o There is no data collection software currently to track what the judge rules on the
examiner’s evaluation opinions and also no central place for all pieces of data to be
shown. Kansas has a Dashboard that can connect all of these pieces of data to better
assist in tracking cases and treatment and allocating the proper resources. It would be
helpful for NH Hospital to know if someone coming in is on a restoration period, or
for anyone involved in the person’s restoration process to know if there has been ER
visits, contact with police, etc.
o Who is responsible for the restoration process? If there is a plan of care, who is
seeing that through and making sure each piece falls into place? The judge will order
the person in restoration, a bail order will be placed, and that bail order says go to
treatment and stay away from drugs and alcohol and don’t get into trouble again.
They are sent to make their own appointments and the expectation is that they are to
navigate the health system on their own after just being deemed incompetent in
court. If the person doesn’t go to treatment or gets arrested again, the only real option
is to be held jail and that is not an ideal situation to put an incompetent person in jail.
The judges do have different intervention approaches, some including quarterly
check-ins to ensure treatment is being sought out.
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o If a defendant has their charges dropped because they haven’t been restored and they
are released back into the community, is there a way to see in the future if they are
arrested again that they have had these charges against them? We do not have way to
see this unless we pull their criminal history report which would show that the
charges existed.
o There has been no proven correlation between someone being released on a
restoration period and committing the same type of crime, or being released on a
restoration period and committing a more serious crime. “Allowing” someone the
opportunity to reoffend while out on a restoration period is detrimental in the long
term because they will keep coming back into the system, while if they were in a
structured restoration program they would not be given the opportunity to reoffend.
We also don’t know the cost/how much we would save if we had an effective
restoration system because there is just not enough recorded data.
o Ideal restoration programs have an inpatient program including inpatient forensics
and a lot of outpatient resources as well. Medicaid and Medicare also don’t cover
these services, so this is a state fund process. Ideal restoration programs should have
a priority of actually helping the patient and not just getting them well enough to go
to trial. Mental illness isn’t an excuse for their behaviors, and they still need to be
held accountable, but they need to be provided with the resources needed to get well
first so they are able to function productively in society.
o The healthcare system and destigmatizing mental illness is a big part of the impact,
because there are stigmas that surround mental health and people are apprehensive
about receiving treatment in their community because of the stigma, so most of the
times when they get to jail this is the first time they are ever talking to a licensed
social worker or someone in a related profession. Educating law enforcement
officers to recognize certain behaviors could prevent more people from entering the
system (i.e. resisting arrest charge when no other charges were brought against them
from the encounter) because they aren’t cognitively able to interact appropriately in
the situation. There should not be just one keeper of the process, all areas of the
system need to be involved in order to make a difference.
o If there is an interest in pulling together a Commission to look at doing a deep dive
into restoration, members of this Commission should think about it in order to get a
bill in. It would be important to do so now, as we move forward with the forensic
hospital. The Commissioner brought up that it might accomplish more if it is done
through a legislative committee.
Commissioner Hanks wished the members well and ended the meeting at 3:25pm.
Next meeting - February 3, 2022 (in person)
*The Governor’s Advisory Commission on Mental Illness and the Corrections Systems meets the 1st
Thursday of each month at 2:00pm.

Respectfully submitted by:
Jessica Brooks on 12/21/2021
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