
 

  
Roger A. Sevigny        Alexander K. Feldvebel 
Commissioner         Deputy Commissioner  
     
 

BULLETIN 
 

Docket  Number:  INS NO.  08-079-AB 
 

     TO:  All Health Insurers and Third Party Administrators Authorized to Conduct Business in                           
New Hampshire 

FROM:  Roger A. Sevigny  
 
DATE:   March 11, 2009 
 
     RE:  Professional Employer Organizations (PEOs):  Group Health Insurance Statutes and Self-
Insured Benefits 
 
 
Professional Employer Organizations (“PEOs”), sometimes known as labor leasing, labor 
contractors, or employee leasing organizations, provide a variety of services for companies 
(client companies), including providing health insurance benefits.  Questions have been raised 
regarding whether a carrier may issue a large group policy to a PEO and whether a third party administrator may 
provide administrative services for a PEO that elects to provide self-insured benefits.   
 
In determining the type of health insurance policy a PEO may procure on behalf of a client company, the 
central question is whether a PEO constitutes a single employer that is subject to regulation under the 
Employee Retirement Income Security Act of 1974 (ERISA), or conversely whether it is a multiple 
employer welfare arrangement (“MEWA”) subject to state regulation.   In order for a PEO to obtain a 
large group policy of insurance or to provide employee benefits through a self-insured arrangement, it 
must qualify as a single employer under ERISA. 
 
The United States Department of Labor recently addressed the question of whether a PEO is a single 
employer subject to regulation under ERISA. In a letter issued to Nevada Attorney General Chanos, the 
Director of Regulations and Interpretations, Mr. Robert Doyle, concluded that a PEO did not meet the 
definition of a single employer under ERISA, and that Nevada had the authority to regulate a PEO as a 
multiple employer welfare arrangement.   The federal government found that a Nevada state law that 
deemed a PEO to be a single employer of its leased employees did not override federal law.   
 
In reaching this conclusion, the Department of Labor made three determinations:  1) that ERISA generally 
preempts state laws that purport to regulate employee benefit plans; 2) that the question of whether a PEO 
is a single or a multiple employer is determined by federal law, not state law; and 3) that as a MEWA, 
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under federal law, a PEO is subject to state insurance regulation. The Department of Labor emphasized 
that a ‘deemer’ clause contained in a Nevada state statute that addressed the leasing company’s 
relationship to leased employees “would not govern the determination of whether any particular 
arrangement is a MEWA by reason of providing benefits to the employees of two or more employers.”  
See Exhibit A, 5/8/2006 DOL Letter to Attorney General Chanos. 
 
Based on recent discussions with carriers and third party administrators, it appears that some PEOs may 
lack an understanding of the requirements of New Hampshire’s small group insurance laws, including, 
but not limited to, small group rating laws and laws requiring guaranteed issue and guaranteed renewal.  
With respect to a PEO’s provision of health insurance to small employees that have contracted with a 
PEO to administer health benefits, all policies and certificates of insurance that are obtained must comply 
with New Hampshire’s small group rating  laws and other applicable legal requirements.   A policy 
covering small employer groups may not be held in the name of the PEO as the employer unless and until 
the PEO obtains a license as a purchasing alliance in accordance with the department’s rules. 
 
In addition, it further appears that some PEOs may be attempting to obtain self-insurance without 
complying with RSA 415-E, which regulates MEWAs.  RSA 415-E prohibits the operation of a MEWA 
and the provision of employee benefits through a self-insured arrangement or through insurance without 
first obtaining approval from the New Hampshire Commissioner of Insurance. No PEO in New 
Hampshire has obtained approval from the Commissioner to operate as a MEWA.  Therefore, no PEO can 
offer benefits through a self-insured arrangement to either small or large employer client companies. 
 
Any carrier or third party administrator that is presently providing health insurance to a PEO,  or is 
administering a self-funded health insurance plan arrangement for a PEO in New Hampshire, is reminded 
that it must report the specific details of the coverage in its response to the Department’s annual Line of 
Business Survey, including the name of the PEO, the number of employees covered, and the names of 
each employer group that obtains health coverage through the PEO. 
 
Please be advised that this Bulletin applies only to health benefits provided by a PEO to employees of its 
client companies, and not to other lines of insurance, including, but not limited to, workers compensation 
and other employer liability insurance. 
 
Please contact Leslie Ludtke, Insurance Department, Life & Health Division, leslie.ludtke@ins.nh.gov 
with any questions about this bulletin. 
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