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}Case No.: 10-464
In re the Matter of:

State of New Hampshire Banking
Department,

Petitioner,

Nt st et g

}MOTION TO CLARIFY AND COMPEL
and } COMPLIANCE WITH DEFAULT JUDGMENT

}
Upper Valley Mortgage LLC, Benjamin

Hunter Lindberg, and Estate of

Lawrence Gene Stern, M.D.,

Respondents

MOTION TO CLARIFY AND COMPEL COMPLIANCE WITH DEFAULT JUDGMENT

("MOTICN TO COMPEL”)

1. Presiding Officer Stephen J. Judge, Esy. issued an Order for Default

Judgment in this matter on December 17, 2010 (“Order”).

2. Pursuant to the Order, Respondent Upper Valley Mortgage LLC's (“Upper
Valley”) New Hampshire Mortgage Broker license and Respondent Benjamin
Hunter Lindberg’s (“Lindberg”) New Hampshire Mortgage Loan Originator

license were revoked effective December 17, 2010.

3. Paragraph 13 of the Order required Upper Valley, Lindberg and Stern
{collectively “Remaining Respondents”) tec “immediately reimburse Consumer A
all monies (to be calculated by the Department but totaling approximately
$82,200.00 plus interest) owed to Consumer A.” The Remaining Respondents
have failed to comply by, to date, only reimbursing $7,000.00 of <the
approximately $82,200.00 éwed to Consumer A.

4, Paragraph 14 of the Order required Remaining Respondents to “take all

necessary action to immediately transfer all monies in Cfull in the
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certificate of deposit wvalued at appreximately $62,500.00 to Consumer A.”

Remaining Respondents have failed to comply with this provision of the Order

as all the monies in full in the certificate of deposit have not been

transferred to Consumer A,

5. Paragraph 15 of the Order, in order to expédite Paragraphs 13 and 14,

required Remaining Respcondents to.“take all necessary action to immediately
recover the $6€0,000.00 of Consumer A&A’'s funds transferred out of the

account.” Remaining Respcndents have failed to comply with this Order.

6. Robert S. Carey, attorney for Lindberg, has represented to the
Department that the certificate of deposit can only be liguidated if the
Department “releases the bond.” The Department understands that request to.
mean.that the Department would release the bond from any and all claims. The
result of such a release would be that the Department could not make a claim
against the bond as is contemplated and allowed by law,

7. As iepresenﬁed to the New Hampshire Banking Department ({“Department”)

by Mascoma Savings Bank, the certificate of depcsit issued to Lindberg by
Mascoma Savings Bank was pledged as collateral by Lindberg to obtain a
Mascoma Savings Bank Letter of Credit dissued in favor of NGM Insurance
Company. The Letter of Credit was then used to obtain a surety bond from NGM
Insurance Company issued to Upper Valley for the benefit of the New
Hampshire Banking Department (“Department”). See attached December 27, 2010
letter from Mascoma Savings Bank and Exhibit 5f. The Department had nco
knowledge of any restrictions on the Bond. Accordingly, as to the Department
as obligee, the Bond is not conditioned upon the letter of credit and

therefore in turn is not tied to the certificate of deposit. Further,
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neither the certificate of deposit nor the Letter of Credit menticns a) that
the certificate of deposited was used as collateral, nor b) the asserted
limitations on liquidity of the certificate of deposit.

8. Mascoma Savings Bank has represented that if the criginal Letter of
Credit is returned to Mascoma Savings Bank by NGM Insurance Company undrawn
then Mascoma Savings Bank would release its collateral hold against the
certificate of deposit pledged by Lindberg, thus allowing the certificate of
deposit to be liguidated.

9. Upper Valley and Lindberg have failed to articulate the reason Upper
Valley must currently maintain an active surety bond when its license was
revoked on December 17, 2010.

19. The July 31, 2009 $50,000.00 surety bond rider of which the Department
is the obligee increased the original amount to the statutorily required
$50,000.00 and states "[ilt is further understcod and agreed that no cther
condition, limitation or exclusion of the bond shall be altered or amended
by this rider.” There are no other conditions in the rider and there are no
other riders to the bond. Accordingly, the validity of Mascoma Savings
Bank’s assertion that the letter of credit cannot be released or the
certificate of deposit cannot be liguidated without a release from the
Department is unfounded and against public policy. See attached July 31,
2009 surety bond rider from NGM Insurance Company.

11. The Commissioner may isSue, amend, or rescind such orders as are
reasonably necessary to comply with the provisions of RSA Chapter 397-A. RSA

397-A:20,IV.
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REQUEST FOR RELIEF

12. I hereby'request Presiding Officer Stephen J. Judge, Esg. to define
“immediately”, or in the alternative, to rule on this motion to compel
compliance with the default judgment by ordering the monies ‘due under
Paragraphs 13, 14, and 15 be paid within 48 hours of the granting of this

petition.

SO MOVED.

Dated: |

MOTION TO CLARIFY AND COMPEL COMPLIANCE WITH DEFAULT JUDGMENT

- 4



griffiths
Typewritten Text
/s/

griffiths
Typewritten Text

griffiths
Typewritten Text

griffiths
Typewritten Text


I3 40 Wl Montege Marketing . 603 568 7186  p15
| FEEB12-221E 12153 From:UFPER VALLEY HTG GRE4I8TSTS . Toi ST T2BE2E F.l7a

B MASCOMA N J5afs”

corY.

Lzacipumedin und marontly sure since 1897
L)

NGM Insuranzk Comparny
Bond Depsrtme:i-Cotlatara.
55 West Btroat

F 0. Bro; 2300

Kaans, NI RI£D ’ .
ARK, : : w38 Levrer Jf (N

IRREVOCABLE LEtTER OF CREDIT

We hereby establish-our irevocatis Latter of Credi In your faver and authoriza you o graw o us, up to an
Aggmgaie amount of renGixbviwathoueandfivehondrged s
¢ 62500 ) Bollary available by your draft(a) at elght accompanied b youT writlan
certificaton shat you, as Surety, have aXecuted or hava procured the exscution of bond(s} or undertaking{s) at
fhe requast of __Uppar Vallay Mgdusge LG e tName of Principal) and that yau have incurred
liwbility, or that a sliugtion exlsts under which, In tha sala Judgment of the Surety claim may ba made for loss, cost
of expense, and thet manies represeted by your drafi(s) are required at the digeration of the Suraty for ils
proteclion of its r-surely(ins) and re-insurar(s), i aay, under said borcl(s) or undertaking(s) ar under
agraement(s) of Indemnity exacuted by Upper Valley Morage, LLE (Neme of Principal). -

We wnpage with you ihat ail drafi{s) drawn under and In cormpllance with the terma of this oredil will be duly
honored by us ag specified If pressmiad st this office on or before __July 31, 2040 . OF any entanded
daty, fl being & sondition of thls imevocanis Latter of Credit that if shall be aulomatcally miended for agditional
perods of one year from the present o each future explration date unless thirty days prior fo such dato wa shall
aotfy you in writing by reglisterad mall at the above address, attention of "Surety Bond Departmant” that we elact
ot o renew this Lefter of Credit for such additionsl perod: Upon recaipt by yeu of such nofios, you may draw an
s hersundnar by means of your deaft on us st sight for the full amaunt of this Leler of Lradt, sccompanied by
your written sertficetion that you hava not besn raleassd fram llability ard that the proceads of your draft wil be
sepliad by you (o sallsfy eny ioss, cust, claim or sxpsnse which meay be incurred by YOu Of yaur co-suraiv(ies), or
te-nsurer(s), f any, e a rasutt of having sxetutod of having procured Lhe execution of bonds or undertakings as
afaragaid, ar undsr agresimant(s) of Indamnity as atoresald, :

Your acceptance of this Credit will constifute your sgrasment (o repay to us any funds poid by us ta you
hereundar and not Leed by you In salisfaction of or refmbursemant of eny loss, coet, clalm or expengs of any
nature whatsoever Incurmed by you, (inclucing unpald premiums), or any euch band(s) o underimking(s) or
sgroomont(s) of [hdamnity as eforssaid

The request for payment under this Lofter of Credit shall be finaf and conclusiva for alj purposes wilhout
verification by _I ko : __(Mame of Bank) and shali not be
subject o refutation, denial or cantest. _

Except sc far a3 otherwise sxpressly sistnd, tiz Crodit & sublact 1o the Unifarm Custons and Practices for
Commerglal Documentery Cradits fixed by (e Inlermational Chamber of Commerce sppiicable al the datu of this
Ictter. .

Slgned and Seaied this 3000 dayof _ Jyly_

2008 _

Bank's 8ddress and Phone Numbes

67 hgith Park Strgat

. Ny s . : . )
Latanon NH 03766 Titte:_ Vice President — ' .
Aftn: CommercialLogns_ . ... By__

Titha,,
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FRUTH IN SAVINGS DISCLOSURE
FOR TIVFE ACCOUNTS
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Dala:,_ WLy 34, FECER
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Thie discloswre pOnleig the rdaa whish govam your drpolt
saoound, Lnlusy it wourd be Incormdsiant 1o da an, waords sad
phrasa onad In this discieoure snould Ba construed v laut the
HrgLler incledas the ptural ene the plural Includoe the sinpular,

B! Ay naTs:
The interear mat for vour accoud @ 2. 713 % whn
an aonudlf percentage visid el _2, 73 %, Wa will pay
thiv rotg _ntdl fiveb maburiey )
L2 The interewt rate ang annual parcantages vield tor your
gocount depend upbn the applicoble rete tir, We will pay
4120 rapes

I} vamasLE RATE:
D Fha intermur reas tor your epcount ly b

£21 T Intorust ato wil rt o lews ten
ormarathan _ o,
The intuesut tate will ot

2%

L ny—y

the Intaras ravy Kutially discipaad tr you.
CONMPOUNDING AND CREDHTING,

2 frequency - inarest_wdll —
sompuundad_ d341v

tntmraat whi by padd monthly

Ladded buck ko the cerrificare .
i) Witkdravel of  Milerwst Befors Malurty. The mnsal
poreenlage yield arsumos tut irtarsst rmlng on deposk unili
metulily. & Withdiawal of intaces! will ferduse oominge.

Raquired Intoewer Risyfourtion, This acepum rdgitee T
dictrbution of interext and doos not wiow IRtBrARE o fyrmaln B
the BoasLst, ’

& grrene on Closing ‘an Acteunt M you cluvd year Assaumi
isufirg Imzorost fw srodited, you Wil Tt ahem
tha aceruad intaragt

MINIMUM BALANGE REQU IREMENTS:

(& Yo Gown the Accounr. You must degaslt a laast

$_B0D, 00 @ open thig qonount

—be

with n annual parcentage yisid of %,

Yout it'lorust ruta ung annusl porosAtegs yield ey chrge,
Thu Iinterest rate and arnusl pecaartags vivld lor youe

sgtount dopond upun Lhe spplickbls oAt tir. Tho ibarct

#p1s and nnoual poreentags yiokd (or thesm e may chuige,

Dataimination of Raty:

[0 Al our disererion, we moy ehangs the ilorun! rate on

your degount,

L The smarest rale lor your qeqoum

[3 The flxse inmtin] rote ia rici deisrrnined by thls rida.
£ the it intermst ety Q) YOUr BOCoUnT

Stubmsquant roter -

Ereauency af Rote Changa:
1w miay shange the Intetesl raly vn your asoount _

(B ra ohinin the annoas Percentupe Yivid Dicoluand,
[# You must muintein & minlmum batunce a
. 500,00 tn the ogguLnt each day e oblun
tha dlsningad arvysl parcantage yield
0] ¥ou muoet malnrain a micioum avasage daily bulsnoe nt

*uf.cmag sk, [h r&‘;l tbf"P e ?;.m?lml‘ l.cm' iﬁl
p ] . [h Avary uienca ik calgyol X
nﬂdln?vrh I;fflﬂDFPll i tha uggnumvlqr sach duy ! the pm&'
and dividirg thit figuro by tha 5ambor of days in tha pariu.,
Tl porled we (a0 Ig . .
SALANCE COMPUTATION METHON:

[B oalty Ssltacy Muthod, Wi vas the dely balines meilod te
calewinly thy (ntaMer on your acceurt. Thiz mothod pppllaa &
delly perlodic rats to tha prinaipal in the meguunt sanh oy,

{1 Aversge Dety Sataraa Method. We way the Avoruge Ul
balasoy m%erhnd %n‘calculam IMiraat an yaur umﬁ?-.‘. m';‘i
methad applae a perodiy mite to tha avirage dady Lulance [n the
pognynt for Lig ferlod._ Tra nuarage diily balance I nalcufolud]
by aoding tha prindioal in tho aocodnt for Rach dey of the periad
#nd dividing har figare by The number ol dayy in te porled.

The por of we wre i
ACCHUAL OF INTEREB S OM NONCASH BEPOSITS:

Intarast haning Lo ugssue no e than tu huaFuu diy wo
A %c‘m credlt Yor the deposit o nonoash ftema (lvr exampla,
kel

1% imeress begow i necrun @ty _the busineas day

-

T Your inimul intarant riee wil act ohangu -

We mey chargw the Ferest (a1 on vous Accaunt 51 thut tima
ard theraotter,
Limitations on Rare Chinges:

a The irearest rate for your scaourt will mot

By mere thon sach, '

ExEFreP 01992 Pakws Srsomi, ., 51 Cloutt, MM Rore TST-TIMC 871 72008

you Ju 00t henoash ey Mor exstple, cheoksr,
MATURITY DATH
B} vaur accoun wil matues a0 07/30/12 .
& Your aeeount will muoture Jn 3§ Mongha |
. Ny inuy wopsiverts the maturity or oall s ugoIM, 2t our
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_ AUTOMATICALLY RENEWADBLE
b CERTIFICATE OF DEPOSIT
WITH

MASCOMA SAVINGS BANK

\ame(s) Address: : No. '
© + Ben Lindburg - ‘

|7 o geoSTT DEPOSTT M4 TURITY DATE INTERES L RATR *ANNUAL PERCINTACE YIELD
| e120708 ¥52,500.00 07/30/12 2.913 4 2.75 %

RTERAST PAID INTEREST CREMSY MASCIMA

il MOWTHLY [ QuUARTERLY ANTF TO BALANCE 0 BY oHmoR |

‘ ‘ o TRAWSRER TO At
0 s amvuatly ) aTMaTURITY | [ s [ A

* Ul Annyei Poroeniage Yield wssumes intereyl will remein on deponit, A wilhdrawal wili reduse cHings,

MEMBER FDAC NOT TRANSFERABLE NOT NEG_C}TFABLE

‘I'hes ageount s tubject 1o dhs By-laws of MASCOMA SAINGS BANK. A sopy of which will be farzinhed on raquent, ANC the Termin
frnd Conelltions areo gy defined in e accouns dikgloslre. .

Payment of the DEPOSIT, ineluding inlersst, will be on the MATURTTY DATE 11 the necoiat nwrives upon surrender of the cenilicale,

ul maturlty for the same orm &l (he owTeat rale UNLESS proxenied for changes withip seven (7

Thig aeesunt will quomalically ranew
ng the sevm (7} days grace perlod are without penalty and will ot receive interest far thic periad,

cilmdar days. Withdrawais made dJuri

Intergal will be oaleuluend on the delly balance and orihicd on the wnnivirsery dato sevh month. You mey reques( prrindic incrcr:
withdrawals: monthly, quarierty, seminmmially or sriwally, elther by check or taundir.

Barly wilhdrawa: penuliy: Refer w sceowt disclosures.
trenalty 1= waived upon the duath of 4o awner of the acoount, or Whe ke vwnor bas beet delormingd fo be Jegally meampetent by  oourt
vr other adminlstralive body, of for sther bank determined hardships, .
The hirle may peeept iy soennt us kan collgberol in ascondance with such loan polivics as may be in vifoet a e tme joan appllcaton
ta trde,

Rorrowing on this aceount prier to muturlty will require the sigueturcs of alf account uwmers.

MASCOMA
SAVINGS
B AN K SHA AR 0408

Ineerpeied i oad mivtuatly (s ginge 1899
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SURETY RIDER TRIY | /l |
I NH BAJKING DEPT,
+ It 15 inderstood and agreed that surety bond number N

witk1 Upper Valley Morigage LLC | : ‘ _ ' as principal
anc ew Hampshire Baniing Commission ‘ as obligee

is Freieby amended effactive 7/31/2009 - as follows:

BorwzdPenally is increased to: 50,000.00

w+ E=nj of Changes **

It is further understood and agreed that no other condition, limitation or exclusion of the hond shall be

altered or amended by this rider.
This rider shall be attached to and form a permanent part of this bond.

Signed, Sealed and Dated this 3% day 4 of 200
Upper Valley Mortgage LLC

Accepted By B
ncipa

BY:
Obligee Benjamin H Lincm
BY: NGM Insurance Company
Typed Name Attofney-in-Pa

Robert J. Sammon . _
Title:__ _ 88-0Q-5002
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’,i.,@HGM INSURANCE COMPANY POWER OF ATTORNEY

Lmeshlaer o Tho Metn Serest Anudes S

KNCM ALL MEN BY THESE PRESENTS: That the NGM Insurance Company, a Florida corporation having its principal office
in the= 0ty of Jacksonville, Stats of Florida, pursuant to Asticle IV, Section 2 of the By-Laws of said Compeny, to wit:
"SECTION 2. The board of dircctors, the president, any vice president, secretery, or the treasurer shall have the power
and authority to appoint attorneys-in-fact and to authorize them to execute on behalf of the company and affix the seal
©of the company thereto, bonds, recognizances, contracts of indemnity or writings obligatory in the nature of a bond,
recognizance or conditional undertaking and to remove any such attorneys-in-fact at any time and revoke the power

and authority given to them,"
does Eaesby make, constitute and appoint Robert J Sammon s e and lawful Attorney-in-fact, to make,
- exeonteseal and deliver for and on its behalf, and as its act and deed bond munberdJ dated May 13, 2009

onbebral of Upper Valiey Mortgage LLC

in favent New Hampshire Banking Commission

-for | F #fy Thousand ang 00/100 - Dollars ($ 50,000.00 )
and to bed NGM Insurance Company thereby s fully and to the same extent as if such instrument was signed by the duly authorized
officexs o the NGM Insurance Company; this act of said Attorney is hereby ratified and confirmed.

This poYer of attorney is signed and sealed by facsimile under and by the wuthority of the following resclution adopted by the Directorz
of NGMInsurance Company at a meeting duly called and held on the 2nd day of December 1977
Voted: That the signature of any officer authorized by the By-Laws and the company seal may be affixed by facsimile to any
tower of attorney or special pawer of sttorney or certification of either given for the execution of any bond, undertaking,
iecognizance or other written obligation in the nature thersof: such signature and seal, when so used being hereby adopted
ly the company as the original signature of such officer and the original seal of the company, to be valid and binding upon -
he company with the same force and effect as though manually affixed. :

IN WI'TKESS WHEREOF, NGM Insurance Company has caused these presents to be signed by its Senfor Vice President and its
corporateseal to be hereto affixed this 1* day of March, 2007.

NGM INSURANCE COMPANY By:

Susan Mack %
Senior Vice President

State of Fhbrida,
County of Duval
On this 1" day of March, 2007 before the subscriber a Notary Public of State of Florida in and for the County of Duval duly
commissioned and qualified, came Susan Mack of the NGM Insurance Company, to me personally known fo be the officer described
herein, and who executed the preceding instrument, and he acknowledged the exccution of same, and being by me fully sworn, deposed
and said that he is an officer of said Company, aforesaid: that the seal affixed to the preceding instrament is the corporate seal of said
Company, and the said corporate seal and his signature as officer were duly affixed and subscribed to the said instrument by the authority
aad direction of the said Company; that Article V, Section 2 of the By-Laws of said Company is now in force.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed by offi

1, Brian J Beggs, Vice President of the NGM Insurance Company, do hereby certify that the sbove and foregoing is & troe and correct
copy of 2 Power of Attorniey executed by said Company which is still in force and effect. IN WITNESS WHEREQF, 1 have hereunto
set my hand and affixed the seal of said Company at Jacksonville, Florida this 31 day of July » 2009

WARNING: Any unauthorized reproduction or alteration of this docurnent is prohibited.
TO CONFIRM VALIDITY of the attached bond please call 1-603-358-1343,

TO SUBMIT A CLAIM; Send all correspondence to 55 West Street, Keene, NH 03431 Attn: Bond Claim Dept.

or call our Bond Claim Dept. at 1-603-358-1206.
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12/27/10

Attorney Robert 8, Carey
Onm & Reno

Oue Bagle Square

PO Box 3550

Concord, NH 03302-3550

RE: Upper Volley Morigage LLC and Ben L ndbery
Dear Attorney Carey:

With regard to the funds that your client (Ben Lindberg) holds on deposit with Mascoma Savings
Bank in Certificate of Deposit §.....455; :

The CD is pledped ey collatersl sceuring a Letter of Credir issued in favor of NOM Insurapice
Compuny of Keene, NH. Ifthe original Letter of Credit were to be returned to Mascomn
Savings Bank by NGM Insurance Company (undrawn) then Museoma Savings Bank won|d
release ils collateral hold agninst the CD pledged by Mr. Lindberg, thus allowing the CD to be
liquidated.

Barring the retum of the arlginal Letter, the Bank would wail untif the matutity date of the Letrer
of Credlt (07/31/1 1) before allowing a collateral release; s we are required to inforny the
bensficiary of this Letier of Credi| (NGM Inswrnpee Company) of ouy unwillingness to renew the
Letter going forward

Hitam P. Dunp
Vice President, Commereial Loan Oflicer
Mascoma Savings Bank

67 N. Pack St., Lebanon, NH 03766
Telephone: (603) 443-8635

Facsimile: (603) 448-1470

co

Carl Gibbs, Viee President, Loon Servieing, Collections

Tetry Martin, Viee President, Speeial Assoty Management

Petor E. Begin, Vics President, Security and Fraud Prevention Officer





