THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS SUPERIOR COURT
Docket No. 08-E-0053

In the Matter of the Liquidation of
Noble Trust Company

ORDER ON LIQUIDATOR'S MOTION FOR APPROVAL OF
SETTLEMENT AND RELEASE AGREEMENT
WITH PHL VARIABLE INSURANCE COMPANY

This cause came on to be heard on the Motion For Approval of Settlement and
Release Agreement with PHL Variable Insurance Company (the “Motion”) filed by Peter
C. Hildreth, Bank Commissioner for the State of New Hampshire, in his capacity as |
Liquidator of Noble Trust Company (the "Liquidator and "Noble Trust," respectively),
seeking approval of a Settlement and Release' Agreement dated as of November 6, 2008
between the Liquidator and PHL Variable Insurance Company (“Phoenix”) (the “Phoenix
Agreement”), pursuant to which the Liquidator intends to surrender nine life insurance
policies issued by Phoenix and referred to in the Phoenix Agreement as the “Poliéies.” A
copy of the Phoenix Agreement is attached hereto and incorporated herein as Exhibit
“A.” For ease of reference in this Order, fhe Policies (as defined in the Motion) consist
of the Baker Policy; the Gorham Policy; the Lavoie Policy; the Marshall Policy; the Ruiz
Policy; the Sica Policy; the Trasente Policy; the Truesdale Policy; and the Vera-Cruz
Policy.’ Pursuant to the Phoenixn Agreement, the Liquidator is holding the $1,500,000.00

Settlement Amount in a Settlement Account pending further Order of this Court.

' Capitalized terms used in this Order and not otherwise defined herein are intended to have the same
meaning as ascribed to them in the Phoenix Agreement. For avoidance of doubt, “Court Approval” of this




Due written notice of the hearing on the Motion and the deadline for filing |
objections thereto was given and served upon all creditors and parties in interes.t entitled
thereto, in the manner specified by this Court’s Order dated March 23, 2009 entered on
the Liquidator’s Motion to Approve Notice and Objection Procedures filed in connection
with the Motion.

The Court received two objections to the Motion, both of which were filed by
Stanley Miller, as General Trustee of The Walter Gorham Irrevocable Sub-Trust dated
June 18, 2007 and The Thomas G. Trasente Irrevocable Sub-Trust dated June 18, 2007
(“Miller”). The objections are dated December 29, 2008, and May 15, 2009, respectively
(the “Miller Objections™). The Miller Objections are based upon Miller’s assertion that
he is the owner of the Gorham Policy and the Trasente Policy (collectively the “Gorham
and Trasente Polfcies”), an assertion disputed by both the Liquidator and Phoenix.
Miller’s ownership of the Gorham and Trasente Policies is the subject of other litigation
pending in this Court on Miller’s Verified Motion to Intervene and For Modification of
the Order Appointing Liquidator and Other Temporary and Permanent Injunctive Relief
dated November 25, 2008 (the “Miller Ownership Motion™).

The Liquidator and Phoenix have bifurcated the Phéenix Agreement upon the
terms announced in open court, and incorporated info this Order, on June 17, 2009, in
order to permit the Court to rule on the Motion and to approve the Phoenix Agreement
with respect to the Baker; Lavoie, ‘Marshall, Ruiz, Sica, Truesdale and Vera-Cruz Policies

in which Miller does not claim an interest (the “Seven Policies™), and to defer its ruling

Order shall be the date upon which this Order shall have become non-appealable or, in the event of an
appeal, has been affirmed after all appeals therefrom have been exhausted.




on the Motion with respect to the Gorham and Trasente Policies pending adjudication of
the issues raised in the Miller Ownership Motion.

Having reviewed the pleadings; heard the arguments and statements of céunsel
for the Liquidator, Miller and Phoenix, and being otherwise fully advised in the premises;
and having found that approval of the Phoenix Agreement (as bifurcated and modified in
open court by Phoenix and the Liquidator as further set forth in this Order) is an
appropriate and prudent exercise of the Liquidator’s judgment, and is in the best interests
of this estate and its creditors, the Court herebvy orders as follows:

1. The Court hereby bifurcates the adjudication of the Motion. The Motion
to approve the Phoenix Agreement as it relates to the Seven Policies is herby granted.
The Miller Objections, to the extent thét they apply to the Seven Policies, are overruled
as moot. The Court reserves judgment as to its approval of the Phoenix Agreement as it
relates to the Gorham and Trasente Policies pending adjudication of the issues raised in
the Miller Ownership Motion, and the Miller Objections are preserved with respect
thereto. With respect to the Seven Policies and the rights, claims and interests of all
parties and Third Parties in the Seven Policies, this Order constitutes a ﬁnal aecision on
the merits of the Motion, the Miller Objections and the Phoenix Agreement. This Order
does not adjudicate the rights, claims or interests of any party or Third Party, including
Miller, in tﬁe Gorham and Trasente Policiés or in the Miller Ownership Motion.

2. Upon Court Approval of the Phoenix Agreement with respect to the Seven
Pol’icies, the Liquidator shall be entitled to withdraw the sum of $1,166,666.67 (the
“Seven Policies Proceeds™) from the Settlement Account and deposit them into such

~other estate account(s) as he may deem appropriate; provided that all liens, claims,




encumbrances and interests in the Seven Policies asserted by the Liquidator and any and
all Third Parties are hereby deemed to attach to the Seven Policies Proceeds with the
same validity and to the same extent and priority as they existed in the Seven Policies as
of the commencement of the Liquidation Proceeding, pending further administration in
the Liquidation Proceeding and further order of this Court.

3. As set forth in the Phoenix Agreement, updn such Court Approval, the
surrender of the Seven Policies by the Liquidator shall be deemed effective as of the
Effective Date of the Phoenix Agreement; no further rights of recovery in the Seven
Policies shall then exist; and all releases and bars of claims provided for in the Phoenix
Agreerﬂent shall be become effective to the extent that they relate to the Seven Policies.

4, Upon such Court Approval, the base amount of the Allowed Phoenix
Clairﬁ relating to the Seven Policies shall be the amount of $882,543.99. Upon release of

the $1,166,666.67 from the Settlement Account, the Allowed Phoenix Claim relating to
the Seven Policies shall be increased by the amount of the funds withdrawn from the
Settlement Account, fbr a total of‘$2;049,210.66, pending further order of this Court.

5. ‘The Liquidator shall retain the remaining $333,333.33 in the Settlement
Account pending further order of the Court. In the event that the Court grants the Miller
Ownership Motion and adjudicates Miller to be the owner of the Gorham and Trasente
Policies and entitled to withdraw those policiesb from the liquidation eétate, resulting in
the disapproval of the Phoenix Agreement with respect to the Gorham and Trasente
Policies, then the Liquidator shall return the remaining funds in the Settlement Account
to Phoenix in accordance with the Phoenix Agreeméﬁt. In the event that the Court denies

the Miller Ownership Motion and grants the Liquidator’s Motion for Approval of the




Phoenix Agreement with respect to the Gorham and Trasente Policies, the terms of the
Phoenix Agreement relating to the Gorham and Trasénte Policies shall govern the
disposition of those Policies and the remaining funds in the Settlement Account, and the
Allowed Phoenix Claim shall be increased by the amount of the funds released from the
Settlement Account.

6. The time within which the Gorham Policy and the Trasente Policies must
be contested under RSA 480:10 or under the terms of those Policies is hereby tolled until
such date that is sixty days after the later of (a) the date that Court Approval of the
Phoenix Settlement with respect to the Gorham and Trasente Policies shall occur or, if
Court Approval is not obtained, (b) the date that the Order adjudicating Miller’s |
ownership interest in the Gorham and Trasente Policies becomes non-appealable or, in |
the event of an appeal, has been affirmed after all appeals therefrom have been exhausted.

SO ORDERED.

Date Presiding Justice




- EXHIBIT A




THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 08-E-0053
In the Matter of the Liquidation of -
Noble Trust Company

SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement ("Agreement") is entered into as of the 6_th Day
of November, 2008 (the "Effective Date") by and between PHL Variable Insurance Company
("Phoenix"), and Peter C. Hildreth, Banking Commissioner of the State of New Hampshire (the
"Commissioner"), as Liquidator of Noble Trust Company ("NTC")(the "Liquidator")(Phoenix
and the Liguidator being collectively referred to herein as the "Parties");

~ RECITALS

WHEREAS, prior‘to the corﬁrnen(;ement of the above-captioned liguidation proceeding
(the "Liquidation Proceeding™), NTC was appointed and served as Trustee under a number of
trust agreements formed by or at the direction of NTC for the benefit of its clients, including the
following: The 2007 Aubrey Baker Jr. nrevocable Trust dated 5/15/2007 ("Baker Trust"); The

2007 Walter Gorham ILIT dated 1/25/2007 ("Gotham Trust"); The 2007 Jean P Lavoie
Irrevocable Life Insurance Trust dated 10/3/2007 ("Lavoie Trust"); The 2007 Cliﬁpn Marshall
Irrevocable Life Insurance Trust dated 1‘/23/2007 ("Marshall Trust"); The Lupe Ruiz Irrevocable
' '_ Trust dated November 28, 2006 ("Ruiz Trust"); The Anthony Sica ILIT. dated 9/8/2006 ("Sica

| Trust"); The 2007 Richard Truesdale Itrevocable Trust dated 6/11/2007 ("Trucsdale Trust"); The
~ 2007 Thomas Trasente Itrevocable Life Insuranée Trust dated May 14, 2007 ("Trasente Trust™);

and The 2007 Ruby Vera-Cruz Itrevocable Trust dated 9/17/2007 ("Vera-Cruz Trust”) (the




Baker Trust, Gorham Trust, Lavoie Trust, Marshall Trust, Ruiz Trust, Sica Trust, Trasente Trust,
Truesdale Trust, and Vera-Cruz Trust are hereinafter collectively referred to as the "Trusts").,

| WHEREAS, The Baker Trust, through its trustee NTC, applied in writing to Phoenix for

the issuance of a life insurance policy insuring the life of Aubrey Baker. In response to this

application, Phoenix issued policy number 97521740, §vith a policy date of May 16, 2007, to the
Baker Trust (the "Baker Policy"). Phoenix's records reflect that the Baker Trust is the owner of
the Baker Policy and that NTC is the trustee of the Baker Trust. |

WHEREAS, The Gorham Trust, through its trustee NTC, applied in writing to Phoenix
for the issuance of a life insurance policy insuring the life of Walter Gorham. In response to this
application, Phoenix issued policy number 97520807, with a policy date of May 1, 2007, to the |
Gorham Trust (the "Gorham Policy"). Phoenix's records reflect that the Gorham Trust is the
owner o‘f the Gorham Policy and that NTC is the trustee of the Gorham Trust.

WHEREAS, The Lavoie Trust, through its trustee NTC, applied in writing to Phoenix for
the issuance of a life insurance policy insuring the life of Jean Paul Lavoie. In response to this
application, Phoenix issued policy number 97524167, with a policy date of October 5, 2007, to
the Lavoie Trust (the "Lavoie Pélicy"). Phoenix's records reflect that the Lavoie Trust is the
owner of the Lavoie Policy and that NTC is the trustee of the Lavoie Trust,

.WHEREAS, The Marshali Trust, through its trustee NTC, applied m writing to Phoenix
for the issuance of a life insu;é."uce policy insuring the life of Clifion Marshall. In response to
this application, Phoenix issued policy number 97520869, with a policy date of March 30, 2607 ,
to the Marshall Trust (the "Marshall Policy"). Phoenix's records reflect that the Marshall Trust is
the owner of the Marshall Policy and that NTC is the trustee of the Marshall Trust.
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WHEREAS, The Ruiz Trust, through its trustee NTC, applied in writing to Phoenix for
the issuance of a life insurance policy insuring the life of Lupe Ruiz. In response to this
application, Phoenix issued policy. number 97519990, with a policy date of March 26, 2007, to
the Ruiz Trust (the "Ruiz Policy"). Phoenix’s records reflect that the Ruiz Trust is the owner of
the Ruiz Policy and that NTC is the trustee of the Ruiz Trust.

WHEREAS, The Sica Trust, through its trustee NTC, applied in writing to Phoenix for -
the issuance of a life insurance policy insuring the life of Antﬁony Sica. In response to this
application, Phoenix issued policy number 9751921 7, with a policy date of November 8, 2006, to
the Sica Trust (the "Sica Policy"). Phoenix's records reflect that the Sica Trust is the owner of
the Sica Policy and that NTC is the trustee. of the Sica Trust,

WHEREAS, The Trasente Trust, through its trustee NTC, applied in writing to Phoenix

for the issuance of a life insurance policy insuring the life of Thomas Trasente. In response to
this application, Phoenix issued policy number 97521456, with a policy date of May 14, 2007, to
the Trasente Trust (the "Trasente Policy").. Phoenix's records reflect that the Trasente Trust is the
owner of the Trasente Policy and that NTC is the trustee of the Trasente Trust,

WHEREAS, The Truesdale Trust, through its trustee NTC, applfed in writing to Phoenix

for the issuance of a life insurance policy insuring the life of Richard Truchale. In response to

. this application, Phoenix issued policy number 97521964, with a policy date of June 11, 2007, to

the Truesdale Trust (the "Truesdale Policy"). Phoenix's records reflect that the Truesdale Trust

. is the owner of the Trusedale Policy and that NTC is the trustee of the Truesdale Trust.

WHEREAS, The Vera-Cruz Trust, through its trustee NTC, applied in writing to Phoenix
for the issuance of a life insurance policy insuring the life of Ruby Vera-Cruz. In response to

this application, Phoenix issuned policy number 97523067, with a policy date of July 23, 2007, to
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.the Vera-Cruz Trust (the "Vera-Cruz Policy"). Phoenix's records reflect that the Vera-Cruz Trust

is the owner of the Vera-Cruz Policy and that NTC is the trustee of the Vera-Cruz Trust. (The
Baker Policy, Gorham Polié:y, Lavoie Policy, Marshall Policy, Ruiz Policy, Sica quicy, Trasenie
Policy, Truesdale Policy and Vera-Cruz Policy are hereinafter collectively referred to as the
"Policies").

WHEREAS, on February 11, 2008, the Commissioner filed with the Superior Court for
Mertimack County, New Hampshire (the "Liquidation Court") his Verified Petition for
Liquidation of NTC, and appointed Robert A. Fleury, Deputy Bank Commissioner of the State of
New Hampshire, as Conservator for NTC, |

WHEREAS, on March 31, '2008,. this Court entered its Order Appointing Liquidator (the
"Liquidation Order“), pursuant to which the Liquidator was vested with certain rights and powers
concerning NTC (and all sub-trusts and protected trusts in which it holds an interest, either
directly or indiréctly), including ;'exclusive possession, custody and control of all of the property,. ‘
contracts and rights of action and all of the books and records of NTC, . . . wherever located and
by whomever possessed.” The Liquidation Order further provided the Liquidator with "all of the

powers of the officers and managers of N_TC."

WHEREAS, the Liquidator and other state and federal entities are continuing fo
iﬁvcsﬁgate NTC and its business and financial affairs.

WHER}_EAS as a result of these investigations, the Liquidator determined, and the Parties
acknowledge, that it appears that each of the Policies‘ was procured through a fraudulent scheme,
perpetrated by Colin P, Lindsey (“Lindsey”), and that the Policies should not be enforceable or

enforced. The Liquidator has not asserted that Phoenix was a participant in the fraudulent

scheme,

)
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WHEREAS, the Liquidator is aware that orie or more entities claim a security intérest or
other interest in the Policies, including by virtue of having claimed to have made premium
finance loans to trusts or sub-trusts formed by or at the direction of NTC for the benefit of NTC's
clients, and that NTC may not have disclosed some or any of such transactions to Phoenix.

WHEREAS each Policy provides, in "Section 12: Policy Termination," as follows:

This Policy will terminate automatically on . . . the date the policy is surrendered
for its Net Surrender Value, '

WHEREAS, in connection with the issuance of the Policies, Phoenix paid commissions
to Balcarres Group, LLC (“Balcarres”) and Lindsey totaling $4,142,071.12, and received
premiiuns totaling $3,007,371.70 as of the commen(;cment of the Liquidation Proceeding.

WHEREAS, the Parties each have claims arising against each other arising from and
relating to the Policies, and desire to settie and cdmpromise their claims against each other in the
manner set forth herein, in order to avoid the considerable time, expense, resourcés and
uncertainties that protracted litigation of such ciaims would entail.

AGREEMENT

NOW, THEREFORE, in consideration of the promises and of the mutual covenants
herein contained, the Parties hereto, intending to be legally bound, hereby: agree as follows:

1. The Parties agree that a condition precedent to this Agreement is the eniry of a
final order by the Liquidation Court in the Liquidation Proceeding approving this Agreement in -
its entirety (the “Court Approval”), Tixe Court Apprbval shall be deemed to occur on the date

that such order shall have become non-appealable or, in'the event of an appeal, has been affirmed
after all appeals therefrom have been exhansted, The Court Approval shall bar any and all third
parties (including, but not limited to, all settlors and beneficiaries of the Trusts, and any and all

lenders or other persons or entities claiming an interest in the Policies (collectively "Third
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Parties")) fom pursuing claims against Phoenix or the Liquidator related in any way to the
Policies, this Agreement, or the Liquidation Proceeding, and shall further bar such Third Parties
from pursuing claims against Phoenix or the Liquidator asserted by, through, or under the Trusts;
provided that all ligns, claims, encumbrances and interests in the Policies asserted by any and all
Third Parties shall be deemed to attach to the Settlement Amount (defined below) with the same
validity and to the same extent and priority as they existed in the Policies as of the
commencement of the Liquidation Proceeding, pending further administration in the Liquidation
Proceedmg and further order of the Liquidation Court, The Liquidator agrees to file all
necessary pleadings to obtain entry of the Court Approval as soon as possible and the Parties
acknowledge that time is of ‘the essence. For purposes of this Agreement, the term “Third
Parties” shall not include any state or federal agencies or authorities (including, without
limitation, the New Hampshire Insurance Department) acting under their respective pohce or
regulatory powers. '.

2, Upon Court Approval, the Liquidator shall voluntarily surrender each Policy -

pursuant to the susrender provision of the Policies, which surrender shall be effective as of the

- Effective Date of this Agreement. Upon such surrender, the Parties agree that the Policies shall

“have terminated as of the Effective Date of this Agreement; that no further rights of recovery

exist under the Policies, at law or in equity; that an& and all rights under the Policies, aside from
those e:%pressly stated in this Settlement Agreement, shall be deemed released, and that both the
Liquidator and Phoenix shall Be deemed released from any and all claims or obligations under
the Policies, to the extent that any such claims or obligations exist,

3. Phoenix 'agrees to waive a portion of the surrender charges on the Polic_ies and pay

| to the Liquidator the aggregate Net Surrender Value of One Million Five Hundred Thousand and

o
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007100 dollars ($1,500,000.00)(the "Settlement Amount"),  Phoenix shall deliver to the
Liquidator the full amount of the Settlement Amount upon execution of this Agreement, which
the Liquidator shall deposit' in a separate, segregated account (the “Settlement Account”) and
hold for the benefit of Phoenix pending Court Approval; provided that if Coun Approval doés
not become effective, the Liquidator shall théreupon return the Settlement Amount to Phoenix,
without setoff or deduction on account of any claim that the Liquidator or any Third Party may
otherwise have against Phoenix. Upon Court Approval, the Settlement Amount shall be released
from the Seiﬂeméixt Account and accepted by the Liquidatm; in full and final settlement and
satisfaction of any and all claims that the Liquidator, NTC, the Trusts and any and all Third
Parties could have asserted against Phoenix, and any and all obligatiohs, claims, or potential
claims that could have been filed by NTC or the Trusts in relation to the Policies at any time up
to and including the Effective Date of the Agreement.

4. The Parties agree that this Agreement applies only to the Policies; does not

constitute a waiver of any defenses or claims other than as specifically set forth herein; and does

“not relatc to, and shall have no effect on, any other life insurance policxes issued to trusts for the

benefit of NTC's chents or in which NTC serves or served in any capacxty, or which were issued

.through Balcarres, LLC ("Balcarres") or through Lindsey.

5. The Liquidator agrees and acknowledges that Phoenix has asserted a claim

agamst NTC in accordance with RSA 395:13 in the amount of Four Million One Hundred Forty

* Four Thousand Two Hundred Ninety One and 23/100 Dollars ($4,142,071.12). Phoenix's claim

is atached as Exhibit "A." The Liquidator will accept and allow the Phoenix claim for all

. purposes in the Liquidation Proceeding in the following aﬁzount and in the following manner.

[,
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6. Phoenix shall fxave an allowed claim in the Liquidation Proceeding (the “Allowed
Phoenix Claim™) in the amount of One Million One Hundred Thirty Four Thousand, Six
Hundred Ninety Nine and 42/100 Dollars ($1,134,699.42), representing the difference between
the gross amount of premivms and the gross amount of commissions received and paid,
respectively, on the Policies. Upon Coux.“c Approval and the release of the Settlement Amount
from the Settlement Account, the Allowed Phoenix Claim shall be increased by an additional
One Million Five Hundred Thousand Dollars (SI,SO0,000.00), répresenting the procegds. of the
Settlement Amount. The amount of the Allowed Phoenix Claim shall be reduced, dollaf for
dollar, by any distributions or payments that Phoenix receives in the nature of restitution ordered
by the United States District Court for the District of New Hampshire in that certain criminal
proMg commenced or to be commenced by the United States Attorney for the Distriet of
. New Hampshire relating to the Policies. |
7. The Allowed Phoenix Claim will be entitled to participate in distributions in the
quuldanon Proceeding in the same manner as other snmlarly sntuated claims against NTC,
-subject to any and all claims that the Liquidator or any other party in interest may assert as to the
priority to which the Allowed Phoenix 'C!aim'may be entitled, which claims are expressly
reserved, including but not limited to the subordination of tlhe Allowed Phoenix Claim to any
other claims allowed in the Liquidation Proceeding. The Liquidator and Phoenix each reserve all

of their respective claims and defenses agamst each other with respect to the priority of the

* Allowed Phoenix Claim and all other matters rclatmg to NTC, Balcarres, Lmdsey, or any other

persons or entities, and Phoenix further agrees that this Agreement shall not in any way limit the

Liquidator's ability to raise matters relating to the Policies in connection with any other claims he
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may have against Phoenix, or with respect to any claims that Phoemx may assert in the
Liquidation Proceedmg, or that otherwise relate directly or mduectly to NTC.

8. Subject to Court Approval the Liquidator, in his capacity as quuidator and on
behalf of NTC (for itself and in any and all capacities in which it is named or has acted under any
of the Trusts or in connection with axiy of the Policies), its representatives, parent organization,
and their respective successors and assigns, hereby releases, acquits and discharges Phoenix,

together with its directors, officers, employees, attorneys, agents, insurers, representatwes, heirs,

assigns, affiliates, predecessors successors, related entmes and subs:dlary and parent

organizations from and against any and all claims, demands, obligations, liabilities, and causes of

- action, of any nature whatsoever, at law or in equity, asserted or unasserted, known or unknown,

relating in any way to the Policies. ' The Parties acknowledge that this release does not constitute
a release of any clmms against any other person or entity, including Lindsey, Balcarres, or any
Third Party.

9, Phoenix, and its representatives, successors, and assigns hereby release, acquit
and discharge the Liquidator and the Tfusts, together with their directors, officers, employees,
attomeys; agents, insurers, representatives, heirs, assigns, affiliates, predecessors successors,
related entities, and subsidiary and parent organizations from and against any and all claims,
demands obligations, liabilities, and causes of action, of any nature whatsoever at law or in
equity, asserted or unasserted, known or unknown, relating to the Policies except as set forth in
th:s Agrecment, The Parties acknowledge that this release does not constltute a release of any
claims against any other person or entity, including Lindsey, Balcarres, or any Third Party.

10.  No Party to this Agreement makes any acknowledgment or admission of any

habllzty to any other Party to this Agreement,

HOUSTONZ2376992 * - ‘ On.




11.  The Parties acknowledge that neither they, nor anyone acting or purporting to act
on their behalf, has made any representations or warranties to the other as to any tax issues

relating to the Policies or this Agreement.

12.  This Agreement shall be govemed and construed in accordance with the laws of

~ the State of New Hampshire applicable to agreements made and to be wholly performed within

that state, without regard to its conflicts of laws provisions or the conflict of laws provisions of
any jurisdiction that would cause the api)lication of any law other than that of the state of New
Hampshire.

13. Each Party represents that it has carefully read and fully understands all of the
provisions of this Agreement, that it has been given the opportunity to fully discuss the contents
of this Agreement with independent counsel of its choice and has done so, and that by executing
the agreement, each Party relies éntirely on its own judgment and the advice of its respective

counsel and not upon any representation, statement or promise, not otherwise set forth in this

- Agreement, of any of the other Parties, their attorneys or other individual or entity, and that it is

voluntarily and without duress entering into this Agreement.

14, This Agreement may be signed in counterparts that are provided to the other party
by facsimile or by electronic mail transmission of a copy of the executed document (in .pdf or
Hiff format), each of which shall be deemed an original, and all counterparts so exeouted shall
constitute one Agreement binding on all of the Parties, notwithstanding that all of the Parties are
not signatory to the same counterpart, |

15.  The language of all parfs of the Agreement shall in ali cases be construed as a

whole according to its fair meaning and not strictly construed for or against any Party. The
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Parties agree that this Agreement shall be deemed to have been jointly drafied for purposes of
applying any rules of cons&uction. , '

16.  Each of the Parties represents to the other that its signature on this Agreement has
been duly authorized, subject oﬁly to Court Approval. |

17. Each party shall be responsible for its own attorneys' fees, actual costs of court

and all other costs in connection with this Agreement,

18.  This Agreement reflects the entire agreement between the parties. The execution
and delivery of this written Agreement supersedes any and all prior representations, negotiations
or agreements pertaining to the subj¢ct matter herein, The Agreement may not be modified in
any way except by written consent of authorized representatives of the Parties.

19,  This Agreement and the covenants, obligations, undertakings, rightsor benefits

. hereof shall be binding upon and shall inure to the benefit of the Parties hereto and their
. Tespective representatives, successors and assigns, including but not limited to, any successor
liquidators of NTC and any successor trustees of the Trusts,

20. If, after Court Approval qf this Agreement has beeﬁ obtained, any part, term or
‘provision of this Agreement is subsequently declared or determined by any Court or body of
.competent jurisdictioxi to be illegal, invalid, or unenforceable, the legality, validity and
enforceablhty of the remaining parts, terms or prowsxons shall not be affected thereby and said

1llegdl, unenforceable or invalid part, term or provision shall not be deemed to be a part of this

Agreement.

SIGNATURE PAGE TO FOLLOW
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. By:

PHL VARIABLE INSURANCE COMPANY

By: /OZN&&\ /( ﬂ [/ T
Name: Prato €5} \gegn)

Title: Preess cient

Date: November '], 2008

PETER C. HILDRETH,
Banking Commissioner of the Stafe of New Hampshire,

.As Liquidator of Noble Trast Company

Name: Robert A. Fleury ' '
Title: Deputy Bank Commissioner, New Hampshire Banking Department

Date: November -, 2008
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PHL VARJIABLE INSiJRANCE COMPANY

By:
Name:

Title:

Date: November __, 2008

PETER C. HILDRETH,
Banking Commissioner of the State of New Hampshire,

As Liquidator of Noble Trust Company

by = o0

Name: Robert A, Fle ‘
Title: Deputy Bank Comé;sémner, New Hampshire Banking Department
Date: November Q 2008
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FOR LIQUIDATOR'S USE ONLY

.. JROOF OF CLAIM o .
In re: Noble Trust Company & Aegean Scotia Holdings, LLC Date proofof
Merrimack County Superior Court, State of New Hampshire (08-E-0053) claim received
- Read Carcfully Before Completing This Form, - A .
Please print or type; attach additional sheets a8 pecessary. Clatm mmber

This claim is filed against (please check one):

Noble Trust Company Aegean Scotia Holdings, L1.C

The Deadline for Filing this Form is August 10, 2008.

. considered by the Liquidator, this Proof of Claim m

~.support of your claim, such as copies of outstanding invoices,

| DENIAL OF YOUR CLAIM.

You should file this Proof of Claim form if you have an actual or potentinl claim against Noble Trust Company
certgin. To have your claim

and/or Aegean Scotia Holdings, LLC even if the apiount of the claim is pres
ust be completed, signed, notarized, and sent to the address

below so that it is received no later than August 10, 2008, Failure to timely return this completed form will likely

result in the DENJAL OF YOUR CLAIM. You are advised to retain a copy of this completed form for your
records. Further iiformation is available through the New Hampshire Banking Department’s website at:

www.nh.gov/banking,

1. Claithant’s Name: PHL Variable Insurauce Company |
One American Row 11th Floor, P.O, Box 5056, Hartford, Connecticut

2. Claimant’s Address: Attn: Joseph Tedone,
06102-5056 A

3. . Claimant’s contact information;
Home Phone number: (860) 403-5422
Work Phone Number; ( ) -
Cell Phope Number;
Fax Number: (860) 403-5182
Email address: joseph.tedone@phoenixwm.com

4. Claimant’s Social Security Number (last four digits only), Tax ID Numbet or Employer ID Number:

5. Claim is submitted by (check one):
a) [] Employee or former employee
b) [_] Client investor '
¢) [ ] Non-client investor

d) [[] Vendor o
e) {X] Other; describe: Life Insurance Company that issued policies subject to the Order Appointing Liguidator
Describe in detail the nature of your claim. You may attach a separate page if desired. Attach relevant documentation in
confracts, trust agreements, promissory notes, and other

supporting documentation. Send copies - Do not send originals, The Liguidator may request additional intbrmatio_n
and/or documentation. Failure and/or refusal to supply any relevant information/documentation will likely result in the

‘See attached

- 6. Indicate the total dollar amount of your clait as of March 31, 2008, If the amount of your claim is unknown, writs

N principaly § in interest, and §

the word “unknown”, BUT be sure to attach sufficient documentation to qﬂbw deternrination of the claim amount.

$Secattached  (if amount is unknowm, write the word “unknown™), consisting of §
in other amounts (submit detail).




oy Clalmant's sighabure

/

\

/F. Jfyou have any security or collateral for your élaim, describe such security or collateral, and attach all relevant

documentation.

8." IfNoble Trust Company, and/or Aegean Scotia Holdings LLC has made any payments towards the amount of the
claim, describe the amouant of such payments and the dates paid:

9. Is thero any setoff, counterclaim, or other defense, which should be deducted by Noble Trust Company and/or Aegean .
Scotia Holdings LLC from your claim? If so, describe in detail.

10. If you assert a priority status for your claim, state the basis (e.g. statute) you rely upon and the amount(s) entitled to

priority:

11. Print the name, address and telephone number of the person who has completed this form, if other than the signator.

Name: )
Address:
Phone Number; ( )
Email address;

12. If represented by legal counsel, please supply the following information;
- Name of attorney: Thomas F, A. Hetherington :
Name of law firm: Bracewell & Giuliani LLP
Address of law firm: 711 Louisiana Street, Ste. 2300, Houston, Texas 77002
Attorney’s telephone: (713) 221-1513
y Attorney’s fax number: (713) 221-1212 )
+ Attorney’s email address: Tom.Hetherington@bglip.com

for this claim, please supply the following information:

13. If using a judgment or arbitration award as the basis
Amount of judgment:

Date of judgment:

. Name of case:
Name and location of court:”

Court docket or index pumber (if any): _

14. All claimants mux;t complete the following:

1 ___ (imsert individual Any person who
‘claimant’s name or name of person completing this form for a legal entity) subscribe .knowmgly ﬁl esa
. - and affirm as true, under the penalty of perjury as follows: that I have read the foregoing :
proof of claim and know the contents thereof, that this claim in the amount of _ S taten?ei"zt Of claim
" (See attached) dollars($ ) contazmng any
against Noble Trust Company, and/or Aegean Scotia Holdings LLC, as set forth herein, fqls_e or mzsleadmg
is justly owed, except as stated in item 9 above, and that the matters set forth in this informatz'an is

. Proof of Claim are true to'the best of my knowledge and belief. I also certify that no part ; .
of this claim has been sold or assigned to a third party. Should any monies from any subject fo criminal

" other source be received against this claim, I will contact the Liquidator at the address ivil penalties
in seven (7) calendar days of receipt and report such amounf(s). | : dﬂd civil p .

Date

(beﬁ’wﬁ % /( %/(_/\I Yyierioer 1 m

) [If claimant is an individual];




.. " STATEOF - _

COUNTY OF
This instrument was acknowledged Beforé me on this day of 20 __
by ' [name(s) of person(s)].
Notary Public/ Justice of the Peace
(Seal, if any) ' My Commission Expires:
[Xf claimant is not an individual]: .
STATE OF - CONNECTICUT
COUNTY OF HARTFORD
day of November ,2008

This instrument was acknowledged before me on thiy
by&nf@m%gm._ [name(s) of porsons)] as el -.
[type of alithority, e.g., officer, trustee, etc.] of PHL Variable Insurance Company [name of party on behalf of -
whom instrument was executed]. . . '

' yPale)
l Notary Publiotdusties-efthe-Benco

: .(:S.eal’ apy) < C My Commission Expﬁestwm;_

16. Send this completed Proof of Claim Form postmarked not later than August 10, gm L t0;

-

New Hampshire Banking Departmént

. Attn: Peter C, Hildreth (Commissioner/Liquidator)

P.O. Box 2765 oo

Concord, NH 0_3302—2’/'.65

You should complete and return this form if you believe you have any actual or potential .

claim against Noble Trust Company and/or Aegean Scotia Holdings LLC even if the

. amount of the claim is presently uncertain,




PHL VARIABLE INSURANCE COMPANY'S

CLAIM AGAINST NOBLE TRUST COMPANY, COLIN LINDSEY,
EAN SCOTIA HOLDINGS, LLC

BALCARRES GROUP, LLC, and AEG

PHL Variable Insurance Company ("Phoenix") has realized, contingent and potential claims
against Aegean Scotia Holdings, LLC, Noble Trust Company (*Noble"), Balcamres Group, LLC ‘
("Balcarres”), Collin Lindsey ("Lindsey"), and trusts for which Noble is or was trustee ("NTC
Trusts"). These claims arise out of life insurance policies issued to NTC Trusts and/or policies

issued through Balcarres or Lindsey. -

Phoenix has a lignidated claim in the amount of $4,142,071.12 for commissions paid to
Balcarres and/or Lindsey on policy numbers 97521740, 97520807, 97524167, 97520809,
97519990, 97519217, 97521456, 97521964, and 97523067 (the "Marino Policies"), which were
. procured through fraud, Phoenix has an additional liquidated claim in the amount of
$1,500,000.00 representing surrender charges on the Marino Policies that Phoenix agreed to
waive in connection with, and subject to, that certain Settlement and Release Agreement dated
November 6, 2008. Phoenix has received $1,134,699.42 less-in premiums than it has paid in

commissions on the Marino Policies.

~ Phoenix also has contingent and/or potential claims in an unknown amount related to policies
issued to NTC Trusts other than the Marino Policies. Specifically, in the event that policies
placed through Balcarres and/or Lindsey lapse for non-payment of premium or are surrendgrcd,
rescinded or otherwise terminated, Phoenix has rights to recover comimissions it has peid to
Balcarres and/or Lindsey. Currently, on policies issued through Balcarres andfor Lindsey
(exclnding the Marino Policies), Phoenix has received $2,521,000.48 less in premiums than it
has paid in commissions. .

Phoenix has additional potential claims in an unknown amount related to policies othc?r ‘th.'fm the
Marino Policies. Specifically, if any of these policies were procured by fraud or in v1019u0n of
insurable interest laws, Phoenix is entitled to offset commissions paid to its agents against any
obligation to return premiums paid by or on behalf of Noble or NTC Trasts,

Phoenix also has realized and potential claims in an unknown amount for investigative costs,
administrative costs, attorey's fees and other damages Phoenix has incurred as a result of the
negligence, fraud, breaches of fiduciary duty, and/or breaches of contract by Balcarres, Colin
Lindsey, Noble and/or NTC Trusts. '

Phoenix asserts all of the above claims against Aegean Scotia Holdings, LLC, Noble Trust
Company, Balcarres Group; LLC, Collin Lindsey, and the NTC Trusts and considers each to be -

. Jointly & severally liable for these claims. The assertion of these claims is not interided to

“operate as a waiver of any claims and is. not intended to waive any other rights Phoenix may

have. Phoenix reserves all rights to assert these and any other claims, whether at law or in
equity, against Aegean Scotia Holdings, LLC, Noble Trust Company, Balcarres ’GI'OUP,' LLC,
Collin Lindsey, and the NTC Trusts and reserves all rights to assert vicarious liability and alter-
. ego theories and/or to pierce the corporate veil, - _— :




