
State of New Hampshire 
Banking Department 

 

53 Regional Drive, Suite 200 
Concord, New Hampshire 03301 

 
 Telephone:  (603) 271-3561 
 FAX: (603) 271-1090 or (603) 271-0750 
  
 

TDD Access:  Relay NH 1-800-735-2964 

 

  
                                                              

In Re:   Irrevocable Trust (“Petitioner”) 
 

Petition for Declaratory Ruling 
 
 

Document # 9847  
 
Effective: January 6, 2011 
      
This declaratory ruling is issued to the Petitioner with respect to the particular circumstances and facts discussed 
herein and represents a Department ruling on those circumstances and facts for this Petitioner only.  
 
Pursuant to RSA 541-A:1, IV, and RSA 541-A:16, II(b), Petitioner requests a declaratory ruling with respect to certain 
definitions and exemptions under RSA Chapter 397-A.    

Issue(s) Presented to the Department & Material Facts Presented by the Petitioner: 

Does the granting of a residential mortgage loan on real property located in New Hampshire by an irrevocable trust to a 
beneficiary, who is the son of the grantor, fall within the “family member” exemption to licensure pursuant to RSA 
397-A:4, III?   

The Petitioner’s request is attached and is incorporated herein by reference (“Petition”).    

Revised Statutes Annotated (RSA) at Issue:  
 
The following New Hampshire statutes are relevant to the Petitioners’ request for a declaratory ruling (brief 
explanation provided for ease of reference only): 

 
RSA 397-A:1,VIII-b  definition of “Individual” 
RSA 397-A:1,VIII-c  definition of “Immediate family member” 
RSA 397-A:1, XI  definition of “Loan” 
RSA 397-A:1, XII  definition of “mortgage banker” 
RSA 397-A:1, XIV     definition of “Mortgage loan” or “residential mortgage loan” 
RSA 397-A:1, XVII definition of “Originator” or “mortgage loan originator”  
RSA 397-A:2, I  application of chapter 
RSA 397-A:3,I  license required for making mortgage loans  
RSA 397-A:3,II  license required for an originator 
RSA 397-A:4, III “immediate family member” exemption     
 

All references to statutes are as they are in effect as of the date of this Declaratory Ruling.    
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Ruling 
 
Statutes and rules do not exist in a vacuum.  Sound financial services policy requires a world view which takes into 
account facts and nuances when analyzing, interpreting and applying the law. In short – context matters.   
 
NH RSA 397-A and the S.A.F.E. Act are designed to enhance borrower protection and reduce fraud by establishing 
minimum standards for licensing mortgage bankers and loan originators.1  These protections, however, imply “a 
formality and commercial context that is wholly absent where an individual offers or negotiates terms of a residential 
mortgage loan with or on behalf of his or her immediate family.”2  The law recognizes this distinction by exempting 
individuals who conduct residential mortgage loan transactions with or on behalf of an immediate family member. RSA 
397-A:4, III.   
 
In the instant matter, it is not an individual, but an irrevocable trust which will be granting the loan.  Accordingly, the 
inquiry focuses on whether an irrevocable trust set up as described in the Petition, though technically not an individual 
as such is defined in RSA 397-A  can take advantage of the “immediate family member” exemption. The answer in this 
case is yes.   
 
The answer is in the affirmative because the commercial context lacking when a natural person offers a loan to a family 
member is also absent in the Petitioner’s fact pattern.  The scenario presents a borrower who is both a beneficiary of the 
trust, the son of the grantor and the brother of a co-trustee.  Additionally, the trustees will receive no compensation for 
the loan, the trust’s benefit will be limited to the interest paid on the loan (which as an income beneficiary, the 
borrower is potentially entitled to receive a ½ share), and the trust was established to manage assets for the benefit of 
the grantor’s children and grandchildren Accordingly, the intent of the transaction is more personal than commercial.3 
Further, in this context the trust vehicle through which the loan will be granted is not so removed from the grantor and 
the grantor’s desire to benefit her immediate family members as to push the transaction outside the personal sphere 
which the exemption encompasses.  In addition, the proposed loan is made on reasonable terms, is consistent with the 
purposes of the trust and does not involve a member of the general public, thereby alleviating consumer harm concerns.  
 
The Banking Department is charged with “regulating persons that engage in the business of offering, originating, 
making, funding, or brokering mortgage loans from the state of New Hampshire or mortgage loans secured by real 
property located in the state of New Hampshire.”  RSA 397-A:2, I.  The legislature also charged the commissioner with 
taking action in the interest of the public good, for the protection of consumers, and consistent with the policy and law 
of the state. RSA 397-A:20, VI.  Finding that this transaction meets the sprit of the immediate family  
 
 

                                                      
1 See U.S. Dept. of Housing and Urban Development; Office of Risk Management and Regulatory Affairs” Commentary on Model State Law”  
http://www.hud.gov/offices/hsg/rmra/safe/cmsl.cfm  
2 “SAFE Mortgage Licensing Act: HUD Responsibilities Under the SAFE Act; Proposed Rule,” 74 Federal Register 239 (Dec. 15, 2009), p 
6651. 
3 The use of the term “commercial” is not meant to imply that the loan is not a residential mortgage loan subject to RSA 397-A absent an 
exemption.     
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member exemption satisfies the regulatory balance articulated by the legislature as to do otherwise could lead to an 
absurd or unjust end.4    
  
Whereas, finding that this ruling is appropriate to the public interest and consistent with the purposes fairly intended 
by the policy and provisions of New Hampshire banking laws. 
 
The Petitioner’s request for an exemption from RSA 397-A under RSA 397-A:4, III for the transaction described in the 
Petition is hereby GRANTED. 
 
 
 
 
 
/S/         1/6/2011 
Robert A. Fleury, Deputy Commissioner    Date 
New Hampshire Banking Department 
        
    

 

                                                      
4 See In re Alex C.  – NH – 2009-399 (Nov. 30, 2010). 












