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BACKGROUND
Derry Education Association/NEA-New ITampshire (“Association™) filed an unfair laber
practice complaint against the Derry Cooperative School District #1 (“Distniet™) on November

24, 2008. The Associalion claims that the Tistrict breached the parties’ colicctive Dargaining

asreement and violated RSA 273-A:5, 1 (h) by denying the applications of two bargaining unit



members to use the Article 9 sick leave bank.  According to the Association, the District
improperly denicd the requests on the grounds that the disputed sick leave applications did not
involve extended iiness or disﬁbilif}r, As relief the Association reguests that the PELRB find
that use of the sick bank is not limited to employess who have an “extended” illncss or disability
and order the Thstrict to make whole ihe two bargaining nit members whose sick bank
applications were improperly denied.

The Distriet fled its answer on December 9, 2008 and denics the complaint. The District
asserls that its administration of the sick leave bank is congisient with the partics”™ collective
bargaining agreement, bargaining history, and past practice. The District also asserts that the
complaint is moot as to onc of the involved employees who is no longer emploved by the
Digtrict, that the Association has failed to state a claim upon which relief mav be granted, and
that the complainl 15 otherwisc barred by walver, estoppel, laches, and unclean hands. The
District requests that the PELRB dismiss the unfair labor practice complaint.

Hearing dates of January 22, 2009 and March 26, 2009 were rescheduled on the DistrietC’s
motion with the Association’s assent. and the hearing was held belore the undersigned hearing
officer on April 15, 2009 at the PILRRB offices in Concord. The parties had a full opportunity to
he heard, to olfer documentary E\’idﬂﬂﬂt., and to examine and ¢ross-exanune witnesses. Al the
partics’ reguest the record was held open following the hearing to allow for the submission of
post-hearing bricfs. A portion of the partics’ stipulated facts are set forth below as Findings of
Lact 1-12.

FINDINGS OF FACT
1. The District is a municipal corporalion organized under the laws of New

Hampshire, and is public cmplover under RSA 273-A,



2.

Since 1977, the Association has bren certified by the PELRDB as the representative

of certain teachers and other professional employces of the School District.

3.

The Disirict and the Association currently are parties to a collective bargaining

agreement with the duration of July 1, 2007 through Junc 30, 2010.

4,

Scetions 9-07 and 9-08 of the parties” collective bargaining agreement include the

following sick leave and sick bank provisions:

o)

G017 Sick Leave

Teachers will be entilled to fifteen (15) days sick leave wilth pay each year
for personal illness. Sick leave days may be accumulated fiom year-to-year with
a maximum of one hundred twenty (1209 days. Once a teacher has accumulated
the maximum 120 days of sick leave, that teacher still shall be entitled to receive
15 sick days each year, but any of those 15 sick days not uscd during that year
will not carry over to the next year. A teacher may use up to 15 days of sick leave
ander this scction each vear lor the illness of a spouse, child, parent or domestic
parmer wha resides in the teacher’s home.

0-0% Sick Bank

The Board agrees to establish a sick leave bank for cmployees covered by
this Agreement. Hach employee covered by this agreement agrees to donate one
(1) day [rom the filieen (15) days set forth in Section 5-07 to be deposited in said
“Bank™ accurmnlative o two hundred fifty (250} days in one (1) year. If at any
time, the bunk reaches the level of thirty (30) days, every teacher shall be required
to donate (1) sick leave day to the bank. To become eligible to request extended
menefits from (his sick bank, an employee must: have exhausted all histher
accrucd sick leave under Section 9-07 of this Article 9; present satisfactory
medical evidence of disability or illness (excluding work connecled aceident); and
get approval of the Supcrintendwi'or hissher designee. An cmployee may draw
up 1o thirty (30} days [rom said “sick bank™ in any one {1) year. The sick leave
bank shall be considered fully depleted at the end of each school year (The last
working day for tcachers). Supervision of this bank shall he conducted by the
Assistant Superiniendent {0t Business and (3) members of the Associztion. This
section of the Article shall nut be grievahle.

After an employes exhausts individual paid sick leave under Section 9-07 of the

collective bargaining agreement, an employee may receive paid sick bank leave under Section 9-

08 of the collective bargaining agresment if cerlain requircments are met.

LR



6. The parties disagrce whether sick bank leave may be uscd only for extended
iillncsses or disahilities. The District’s position is (hat sick bank leave may be used only for
extended illnesses or disabilities. The Association’s position is that use of sick bank leave is not
{rmited Lo extended illnesses or disahilities.

7. The parties agree that sick bank leave may be used intermittently or non-
intem]_ittthtl}-' if the other requirements for sick bank leave are mel.

8. In Spring 2008, teacher Dawn Chownard applied for 20 dayvs of sick bank leave.
Ms. Chouinard requested said leave for 3 davs that she already had been absent. Ms. Chouinard
also requested sick bank davs for the last 17 days of the 2007-08 school vear after her
employment had been non-renewe:i in case she was il during those days.

9, The Distnet granted Ms. Chouinard’s application for the 3 days that she had heen
absent, but denied her application for the |7 davs.

10 In Apnl 2008, teacher Martha Raymond applied for sick bank days for the period
ol April 14, 2008 to April 21, 2008 due 1o a back condition. The Districl granied that
application.

11, In Junc 2008, Ms. .Rﬂ}'I.HDﬂd applied for one wick bank day tor May 30, 2008
when she had been absent due 1o gastroenteritis. The District denicd that application.

12, A numbcr of emplovess have takf;n disabilily leave due to childbirth under
Section 9-08 of the collective bargaining agreement since they had accumulated insufficient
individual sick leave under Scction 907 of the collective bargaining agreement o cover the
entire peried of disability due to chiicll:si_rﬂi. Iigiich e the T strict allows disability leave up

o 6 weeks (30 days) in the case of vaginal delivery or 8 weeks (40 days) in the case of



Caesarcan delivery, For example, an cmployee with a vaginal delivery who had acerucd 23 days
of individual sick leave was granted 7 sick bank days.

13, In 1997 then Assistant Superintendent Pavid Jack wiole a letter to Jean {lallahan,
then an employee who maintained sick bank records on behalf of the Association. Mr. Jack’s
letter oullined a method of eranting an cligible employee a block of time from the sick bank as
follows:

Any member ol the Derry Education Association who has an ongeing medical issue

and has exhausted all of their accrued sick leave and who can present satisfactory

medical evidence of disability or illness should ask for a small biock of time from the
sick bank. This could perhaps be 3-5 days and cannot be accrued to the next year as
parl of that individual’s accrued sick time.
This would solve a couple of logistical problems:
A, The school district. would not have to dock an emplovee’s pay.
B. Thines could be done in advance and you would not be requested for |
access Lo the sick bank on a day to day basis,

4. Subscquent to Mr. Jack’s 1997 letter the District has granted and denied blocks of
time from the sick bank to eligible employees. Fxamples of District action on such applications
are reflected in a number of District Exhibils, and most, but not all, of such applications were
granied at least in part.

5. At the time Dawn Chouinard applied for the disputed 17 days from the sick hank
she was not ill or digsabled, but she did anticipate that she might he absent from work during the
fimal seventeen days of the school vear on acconnt of injuries she suffered in a Decermber 2007
automobile accident.

16.  In the past the sick bank has becn made available to employees with a variely of

conditions, ranging from nose bleed and stomach fu to child birth and related matemity leave.



Applications for use of the sick bank have been dented in cases where the request has nol been
supported by “sufficient medical evidence” like a doctor’s note. One such example is reflacted
i Thsiriet Exhibit 16, where the application was denicd becanse “no evidence of illness™ was
presented.

7. Superintendent Hamnon denied Martha Raymond’s application to the sick bank
because Ms. Raymond did not have an “exiended ilness or disability.” Supermtendent Iannon
maintaing that an “exitended iliness or disability” requirement is necessary to maintain a
distinction between Section 9-07 personal sick leave and the Seetion 9-08 sick bank.

DECISION AND ORDLER

DECISION SUMMARY

The Association’s complaint 15 granted in part and denied in part. Tnder Section 9-08
of the partics; colleetive bargumiming agreement the Superintendent or the Supenntendent’s
designee has approval authority over applications for use of the sick bank.  However, in the
exercise of this approval authority the Superintendent is limited by the eriteria set forih in the
parties” agreement and may not substilule & more restnictive ehpbility standard emplovess must
satisfy before obtaiming access Lo the sick bank. Because Superintendent Hannon applied an
extra-contractual and more restriclive standard 1o Martha Ravimend’s sick bank application the
denial of Ms. Raymond’s apphcabion wus improper, and this portion of the Association’s
complant 1s sustained. Ilowever, there is insufficient evidence that Superintendent Hannon
appiied an inappropriate standard 1o Dawn Chouwinard’s application for a sevenieen day block of
time, and the portion of the Association’s complaint bagsed upon the District’s denial of Ms.

Chouwnard’s application for an extended block of time from the sick bank is denied.,



JURISDICTION

The PELRE has primary jurisdiction of all violations of RSA 273-A:5. See RSA 273-
A6, 1. PHLRB jurisdiction is proper in this case as the Association has alleged violations of
RSA 273-A:3, 1 (h)(to breach a collective bargaining agreement).

DISCUSSION:

Superintendent Mary Fllen Hannon’s denial of Martha Raymond’s June 3, 2008
application to Lhe: sick bank, duly supported by a doctor’s note documenling gastroenterilis, was
improper because Superintendent Hannon applicd an “exiended illness or disahility™ standard to
Ms. Raymond’s application. The District’s argumnent that use of the sick bank is linuted to
employees with an extended illness or disability 1s unpersuasive, as there is nsufTicient evidence
thal having an “extended illness or disability” is a prerequisite to the receipt of a sick bank
award. This conclusion is warranted by the express language of Section 9-08. Additionally.
there is insulficicnt past practice evidence to cstablish that sick bank cligibility is limited to
emplovees with an “extended illness or disability.”

The phrase “extended illness or disability” does not appear in Section 9-08, nor can
Section 9-08 be reasonably interpreted to impose such a requirement. The only place the word
“cxtended” appears in Section 9-08 is in the fourth sentence, and 1t is an adjeciive which
describes the immediately following word “benefits,” and not the words “disability or illness™
which appear later in the sentence.  Further, the Superintendent’s approval authority under
Section 9-08 docs not give the Superintendent the power to subjeet sick bank applicanis to
criteria that are more stringent than those expressly stated in the contract. The Superintendent’s
approval authority is an oversight mechanism 10 cnsure that applicants have satisfied the

contraciually agreed upon crileria. namely exhaustion of their personal sick leave and the



provision of “satisfactory medical evidence of disability or illness,” typically provaded in the
form of a physician’s note. I is worth noting that such “satisfactory evidence™ i3 not required in
order to utilize personal sick leave under Section 9-07.

The final senlence of Section 9-08 provides that *|t]his section ol the Article shall not be
gricvablc.” However, the deference accorded .TD the Superintendent’s detemmination as to
whether an emplovee has met the contraciually agreed upon eligibility criteria does not also
cmpower the Superiniendent o modify the substance of Section 9-08 by the announcement and
application of stricter eligibilily slandards than thosc contained in the partics’ agreement. Any
such changes need to be made through the colleclive bargaining process.

Accordingly, based upon Section 9-08 the Superintendent is precluded from applying an
“extended illness or disability” standard when reviewing sick bhank applications. The evidence
offered by the District in an attempl Lo establish a binding past practice of lin.11'ting usc ol the sick
bank to emplovees with an “cxtended 1llness or disahlity” is insufficient to reguire a different
conclusion.  In general, resort to past practicc cvidenec i3 appropriate lo claily ambiguity,
gstablish a binding torm and condition iﬁ silualions where the collective bargaining agreement is
silent, or to establish an amendment or modification to existing contract lanpuage. See Lahor
and Emplovnient Arbitration, 2™ 1id., §10.01. In this case the contract is not silent and the
agreement 15 unambiguous as to the medical cligitnhily cnteria that must be met in order to
access the sick bank. The agreement states that an employee must provide “satislactory medical
evidence of disahility or illness {excluding work connected aceident).” A contract is ambig;uous
when 1here is more than one rcasonable inlerpretation of the disputed provision. ‘Lhe Disirict’s
interpretation of Seclion 8-08, and in particular its arpument that the word “extended” applies to

the words “disability or illness” conlamed in the phrase “satisfactory medical evidence of



disability ot illness” is unreasomahle and is insufficient to establish an ambiguity in the sentence
under consideration or Scetion 9-08 as a whole.

The evidence is vlherwise insufficient 1o establish a binding term or condition that is
contrary to the umambiguous requirement in Section 9-08 that eligibility is based, in part, on
“sufficient medical evidence of disability or illness.™ The record retleets that the District has
approved sick bank applications for a varicty of physical conditions, not just for thuse conditions
which ean be fairly characierived as an extended illness or disability. The record does reflect
thal {he majority of approved sick bank applications involve conditions that are more serious
than, for example, the common cold. However, the fact that it is more commaon for sick bank
applicanis to have more signilicant conditions is to be expecied, as such conditions are more
likely to cause a depletion of personal sick leave and to create a need for access to the sick bank.
Additionally, the “sufﬂcignt mmedical evidence”™ requirement, which usually entails a doctor’s
vigit and a physician’s note, likely reduces the number of sick baﬁk applications mvolving a
mure moderate illness or disability.

The Association’s complaint concerning  the  Superintendent’s demal of Dawn
Chouinard’s request for a block of 17 days is denied as the Superiniendent’s decision was not
based upon the applicﬁtiun of an inappropriate standard and 1s not otherwise contrary to the
Supcrintendent’s Section 9-08 approval authotity. In the past the District has, for the most part,
allowed a block of time from the sick bank as a mﬁx-faniellce in vrder to avoid the filing and
processing of numerous and ropotitious sick bank applications for a continuing medical
condition. consistent with the process outlined in former Assistant Superintendent David Jack’s

1997 letter. Dawn Chouinard's request for a block of time from the sick bank was not



supported by documentation of a current nced using the criteria set forth In Section 9-08, and she
did not reapply with a request supported by the necessary inlommation.

In accordance wilh the foregoing, the Asseciation’s complaini as 10 Martha Raymond’s
application to the sick bank is sustained. The District shall approve Ms. Raymond’s application
and adjust Ms. Raymond's payroll and parsonnel file records as necessary. The District shall
refrain from applying an “extended illness or disability™ standard 1o sick bank applications unless
the partics agrcc to such a standard through the collective bargaining process. The Association’s
complaint as to the District’s action on Ms. Chouinard’s application for a seventeen block of

lime from the sick bank 15 denied.

S0 ordered.

July 23, 2009

C Dans A2 Kl

Distnbution:
Thomas Coish, UniScry Dircetor
Michael 5. Elwell, Esg.



