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BACKGROUND
On Scptember 23, 2008 the State Fmployees Association of New Hampshire, Inc., SEIU.
Local 1984 (*SFA™) filed the above captioned Writlen Majority Authomization-Petition lor
Certification and seeks to represent a bargaining unit consisting ol the following positions':
Public Works Assistunt Dircetor (1), Public Works Operations Manager (1), Public
Works Administrative Assistant (1), Public Works Office Clerk (1), Buildings &
Grounds Crew Chief (1}, Laborer (1}, Mechanic Crew Chief (1), Mechanic (1), Drainage

Crew Chief (1), Heavy Fquipment Operator (2), Maintenance [l (4), Mafitenanee HI (13,
Muintenance 1V (2), Solid Waste Coordinator (1), Solid Waste Artendant (4), Cemetery

' At the time of heuring the SEA confirmed that the positions ¢l Public Worlss Direclor, 1% Operator, Tinance
Director, and Water and Sewer Superintendent are excluded (rom the proposed unit by wareement.



Laborer (1), Cemetery Sexton {1}, Water & Sewer Opcrations Manager (1), Water &
Sewer Operator (3), Water & Sewer Oflice Clerk (1),

The Town tiled the required list of employees on Seplember 26, 2008 and aller tecciving
an exlension of time filed ils Answer on October 29, 2008, although due to problems with
agency electronic eommunications the answer was not received until November 7, 2008. A
hearing was scheduled for November 7, 2008 at which time the partics appeared and requested a
continiance, and a hearing was subsequently scheduled for Deeember 3, 2008,

The Town objects to the proposed unit, claiming that employees in the Public Works
Department and the Water and Sewer Department lack the requisite community of interest undecr
RSA 273-A:8. T and Pub 302.02. The Town also objeets to the inclusion of the Public Works.
Assistant Director, claiming the position is supervisory within the meaning of REA 275-A8, 11
and should be excluded on that busis. The Town does not object to two separate bargaining unils
with a mtinimum of ten cmployees in each unit, consisting of a Public Works Department
bargaining il and a Water and Sewer Department bargaining unit.  However, there arc not

.z:ncmgh Water and Sewer Departmont employees Lo cstablish a separate hargainiug unit of a4t
least ten employces. and the Town docs not agree to a barpaining wnit with less than ten
employees.

The undersigned hearing oflicer conducied a hearing on December 3, 2008 at the PELRT
offices in Congord at which time the parties had a full opporiunily to be heard, to olfer
docomentary evidence, and to cxamine and cross-examine witnesses. Al the partics” request the
record was held open until December 23, 2008 to allow the filing ol post-hearing briefs. The
SCA filed its brief according to this schedule, but the Town requested and obtained an exiension
of time to file its briel late, and did so on December 31, 2008, Given the additonal tme

provided to the Town, the SEA was given the opportunity to file a reply bricf on or betore



January 16, 2009, This opportuniiy to file a ré[ﬁl}' briel’ was prm;idn:d to address any concern the
SEA may have had about the Town’s possible review of the SEA’s brief before the Town
finalized and filed its own brief.  On January 16, 2009 the SBA filed a reply brief and also
sought t0 add additional evidence to the record, consisting of wiliten statements from certain
T'own employees. The Town objected 10 the addition of this additional cvidence, and in PELRR
Diceision No. 2009-077 the SFA’s request to reopen Lhe record was denied.  Glenn R, Milner,
Esq. appeared as couusel for the SEA on May 6, 2009, Freviouﬂy the SEA was represented by
Jetfrey .. Brown, an SEA Field Representative and Negotiator,
FINDINGS O FACT

& The L'own ol Meredith is a public employer subject to the provisions of RSA 273-
A

2 The SEA is an employee organization seeking to be certified as the cxclusive
representative of a bargaining unit through written majority authorization pursuant to the
provisions of RSA 273-A:10.

3 The proposed bargaining unit contains twenty five Public Works Department
(“PWD”} employees and five Water and Sewer Department (“WSD™) cmployees. There are no
existing bargaining units in the Town.

4, The PWD consists of four divisions: Buildings and Grounds, Cemetery, Highway,
and Solid Waste.  The Highway and Solid Waste divisions are located next 1o each other on
Jenness Hill Road off Route 3, approximately onc mile to the north of town hall. The Buildings
and Grounds end Cemetery divisions are also located next to each other, approximately onc-hall®

mile south of the Highway and Solid Waste divisions, just oil of Route 3, also north of town hall.



5. ‘The WSD is located approximately three quarters ol a mile south of town hall, om
Wankewan Street, off Route 3. This location is approximaicly one and one-half miles south of
the Building and Grounds and Cemetery divisions and nearly two miics south of the T—Iighv..-'a,jf
and Solid Waste divisions. The WSD is adjacent to 1.ake Waukewan, the Town's water supply.
Approximately forty five percent of the Town’s residents arc scrviced by this water supply, with
the water supply undergoing treatment at the filtration plant, and wastewater ransported by a
scrics of pumping stations to a regional treatment plant in Franklin.

o. The PWD and WSD are sepurate depariments. Each depariment hus its own
department head, a Director of Public Works, currently Michacl Faller, and a Superintendent of
Water and Sewer. currenty Brian Carrell. Neither Mr. Faller nor M. Carroll has autherliy to
supcrvise and administer other Town departments.  Both work mmder the direction of the Town
Manager and the Board of Selectmen.

7. In carly 2008 tha.: merger of the PWD and WSD was considered by the Town
Manager. The merger was not implemented, and il is unclear whether the Board of Sclectmen
gver revicwed the merger proposal,

8. The PWD and WSD have separate budgets, but the WSD is “self {funding,” with
ils operating costs paid out its “enierprisc” fund. The PWD is not setl [unding.

9. Employees of the PWD and the WSD are currently subjeci to the same Persomnnel
Policy Manual, Union Ex. 1, and the pay schedule rellecied in the Town's Claszification and Pay
Plan, Union Bx. 2, applies to all Town empioyees, including employees ol the PWTY and the
WS,

10.  The work of WSD emplovees, including the Water & Sewer Operations Managet,

three Water & Sewer Operators, and a Water & Sewer Office Clork relate to the local sewer



collection system, consisting of approximately seventeen miles of sewer mains and five pusgng
stations as well as the operation of the filiratior plant, which produces approximatcly 600,000
gallons per day of treated waler during the summer peak season. Most PWD and WSD
cmployees work Monday to Friday, 7:00 am. to 3:00 p.m., with different schedules applicabte,
for example, to employees in ﬁlc PWD Solid Waste Division with responsibility lor the Town
transler and recycling stations. Water and Sewer Operalions Manager Robert Hill estimartcs that
WSI) employees arc in “the lield” doing maintenance up to four to five hours a day.

il State licensing requirements for W8I employees include an operations license
and a distribution license. At least [our WSD cmplovees have such licenses, imcluding WSD
Superintendent Brian Carroll, WSD Operations Manager Robert Hill, and WSID Operators Lee
Bavis and Micholas Schwarz.

12 in general, FPWD Highway Division cmployees and WSD employees may work
together as frequently as twice a week or as infrequently as once per month.  Mike Faller, the
PWD) Director, testified that during the summer of 2008 WSD and PWD cmployees worked
together fifleen lo twenty times, for two 10 threc hours and over two to three days at a time. Mr.

Taller also testified that wecks have gone by without employees in thesc two department working
logether.

13. On some ol the occasions thal WSD and PWD Highway Division employees
work “side by side” they are attending 10 more significant WSI) projects or repairs, such as work
on a broken watcr main. In such situations PWD [lighway Division employees usually takes
responsibility for necessary cxcavation so thét the WED can access and resolve the break in the

water main.  During such work, it is not uncommeon for a WST) employcc to supervise the entire



crew, and likewise for a PWTD employee to supervise the entite crew, depending upon who is on
the job sile.

14.  The frequency of water main breaks requiring cxcavation and repair is retlected in
‘Town Ex. 3, which documents water main breaks on an annual basis dating back to 1986. Water

main breaks have ocourred since 2000 as follows:

Year | Number
. Water Main Breaks

2000 i '

2001 3
2002 2

2003 Mo daia

2004 7

2005 2

2006 L )
2007 3
2008 7

15. A history of all W8D work requiring excavation since 1986 is set forth contained

in Town Ex. 4. 'This history reflects that since 2000 the WSD has completed 57 excavations, 19
of which involved water main work and presumably the participation of the PWD Highway
Division employees based upon other cvidence submitted into the record.

16.  Divers from WS and PWD have also worked together as necessary,

17.  PWD Ilighway Division employees and WSD employees coordinaie during
paving projects to the exient WSD infrastructire, such us water lines and scwer manholes, are
involved. In such cases the PW1) Highway Division employees have responsibility for paving
and WSD has responsibility for the installation of water lines and raised sewer manhole covers.
Coordination and cooperation among the two departments on such projects is necessary in order

to avoid incfficiencies and waste that would occur if the WSD and PWD worked independently.



18.  The PWD and WSD also coordinale layouts of storm draing Etm_{ catch basins
belore proceeding to do work thal 15 responsibility of each department in these arcas,  WSD hay
also provided its sewer cleancr to PWD to assist in the removal of rock and dirt debris from cateh
basins and WSD cmployees have helped PWD cmplﬂfrfees unplug culverts. These activities are
part of routinc maintienance,

JosiE Employees from Buildings and Grounds, a division of the PWD, usually mow and
clear the cross country water and sewer mains even though this task is formally the responsibility
of the WSD.

20, On occasion, the PWE and the WSD have “shared” emplovees due to an
cmployee shortage arising from illness or other shorl staffing that might develop within one of
the departments. Thig appears to be a relatively irfrequent occurrence.

2. PWID employees may work overime on projects that are included within the
WED budget, and the Water and Sewer Superintendent is rcsponsible for approving such
overtime if it will be charged to the WSD.

22, Becausc of the varous geographic locations of the WSD and PWD divisions
employces do not take nonmally take breaks together,

23 Because the WSD and the PWD are two different departments within the 1own,
discipline is administered separaiely by cach department. Additionally, the .__appmval of sick
leave, vacaiion, or other abscnces from work is done within each department.

24, Onarecent capitai improvement infrastructure project involving five streets using
vuside contractors PWD and WSD representatives attended a staff mecting cvery two weeks and
also performed joint inspections of the outside contractor work.

25, The job descriplion fur the Public Works Assistant Director provides as follows:



JOB SUMMARY
Performs highly responsible administrative and technical work in assisung the Public
Wotks Director with project. emplovee, end {iscal managemcnt of the Public Works
Depattment. Participates in the managemend, planning, and exceution of Solid Waste, (sic)
oparalions.
SUPERVISION RECEIVED

Work is performed with considerable independence under the general admamstrative
direction of the Public Works Dircctor and is revicwed through conferences, reporls, and
program results,

SUPERVISION EXERCISED

Provides direct supervision to Public Works and Solid Waste persennel. Responsible (ot
employce evaluation and discipline. Assigns work 1o highway crew.

26, As rellected on Town Exhibit 1, Allan Bolduc, the cusrent Public Works Assistant
Dircctor, has completed performance evaluations of numerous employecs, primarntly if net
exclusively emplovees of ihe Highway Division, since at leasi 2004. He most recently
completed one or two cmployee evaluations in the May-June, 2008 time period when he was
serving as the acting Public Works Dircetor in Mr. Faller's absence. These evaluations were
ultimately approved and signed by the Town Manager.

27. By February 2008 Dircctor Faller and the Town Munager rcached an
understanding that Mr. Bolduc lacked any formal {raining in the process of employee cvaluation,
and that hig evaluations were not always appropriate. As a rcsuit,_ Mr, Boldue’s involvement in
the emplovee evalualion process has becn curtailed, but no changes have been made to his
formal job deseription.

28.  Employee evaluations completed by Mr. Bolduc have been used to help determine
whether the involved employee will receij.fe a pay increase.

79, The written job summary- for Public Works Assistant Director does not specify the

kind of diseipline thal Mr. Bolduc can administer. In practice he issues verbal reprimands and



may recommend to the Director that an employce receive a written letter of discipline. M.
Bolduc may also 1ssue a written letter of discipline when serving as th:e acting Director in Mr.
Faller’s ahsem:;e. |

30.  The Public Works Assistant Direcior has ﬁn authority 1o hire or fire, but like other
PW D emplovess may serve on a hiring panel.

DECISION

DECISION SUMMARY

There is a sufficicnt community of intercst between WSD and PWD employees to
support their placement n the sane bargaining_unit, The position of Public Works Assigtani
Director 15 excluded as supervisory under RSA 273-A:8, I, The petition is granted as {o the
approved bargaining umt as Lhere is a sufficient wriiten majority authorization by employces in
the approved bargaining unit.
JURISDICTION

The PELRB has jurisdiction of all petitions to determine bargaining units and certily the
exclusive representative of an approved bargaining unil through the process of written majority
aulhorization pursuant to RSA 273-A:8, 273-A:10, [X and Pub 301.05,
DISCUSSION

A principal congideralion in determining an appropriate harga.ining urit is whether there
exists a conmunity of interest "in working conditions such that it is reasonable for the employees
lo negotiate jointly.” Appeal of the University System of New Hampshire, 120 NIIL 853, 8356
{1980 cilavons omitted). The stanitory and rules criteria used (o 455685 conununity of interest
are set forth in RSA 273-A:8, T and Pub 302.02, and provide as follows:

RSA 273-A8, L. The board or its designee shall determine the appropriate bargaining
unil and shall certify the cxclusive représentative thereof when petitioned to do so under



RSA 273-A:10. Tn making its delermination the board should take inte consideration the
principle of community of interest. The community of interest may be exhibited by one or
morg of the [ollowing criteria, although il is not limited to such:

{a) Lmplovees with the same conditions ol employment;

(b) Emplovees with @ history of workable and acceptable collective negotiations;

(¢} Employees in the same historic craft or profession;

(d) Employees functioning within the same organizational unit.

Pub 30202 Additional Criteria for Determining Appropriate Bargaining Units.

(a} An appropriate bargaining unit shall be characterized by the existence of a

community ol intcrest shared by its members.

(b) In deternining the appropriate bargaining unit, the board shall consider Lhe

following as evidence of a community of ilterest, in addition o the elemenls sct out in

RSA 273-A.8, I{a) through {d):

(1) A Common geographic location of the proposed unit;
{2) The presence of:
a. Commen work Tules and personnel practices; and
b. Common salary and fringe bene(it structures; and
{3) The seli-[clt community of interest among cmployees.

Among olher things, the Town argues there is no community of intcrest in this case
because WSD and PWD employees work in different depariments, under difforent department
heads, with separate budgets, different work locations, and have diflerent job responsibilities. At
the same time the Town acknowledges [hal “other communities have chosen to place the water
and sewer functions within their public works depariment. Tn such circumstances, o unit
consisting of employees from (he same operating department would be appropriate.” See Town
Post-ITearing Brief.  owever, whether employces work wilhin the same operating depariment
or “organizational unit” is just one factor to consider in communily of interest analysis, and 1t is
not neeessarily dispositive of the question. There may be other facts which demonsirate the
requisitec community of intcrest among the employees in the proposed bargaining umt,

notwithstanding the fact that their employer has organized thom into two different departments,

and which demonstrate that it is reasonable for the involved employees “to negotiate jomtly.”

10



Broadly speaking, employees of the Town’s PWD and WSD) are engaged in skilled and
unskilled labor, and have responsibility for maintaining differeni parts of the Town's
infrastruciure and the delivery of certain essential services like water, scwage disposal, trash
disposal, passable public rc-adﬂ.: building and ground maintcnance, and cemetery burials and
mamienance.,  To some extent these different activities arc related, and it is not difficult to
understand why some municipalitics group employess performiﬁg work in these areas within the
sume organizational unit,

In Meredith, the W5D and the PWD are not so large, nor do they function so
independently of each other, that emplovees ol the two dcpartmﬂ_nts have nothing in common.
The evidence in this case reflects that sometimes employees of the WSD and the P'WD Iighway
Division sharc the same work environment and conditions, are subject to the samc supervision,
and work cooperatively to complete work that to some degree is the responsibility of both
departments. ‘There are other examples of joint activity discussed in the Findings of Facl, such
as work on capital improvement projects and inspection of work performed by outside
COLTActoIs.

To a cerlam extent both WSD and PWID Eighway Division emlﬂﬂj,*ccs; are responsible for
the operation of equipment and machinery. WSD emplovecs use such equipment for excavation
and cleaning and maintenance of waler and sewer pipes. PWD Highway Division ecmplovees
also usc such equipment for excavation, and also o maintain catch basing and culverls, and
presumably for other purposes, such as general road maintenance and construction. Common
work rules and personncl practices are also subjects to consider when evaluating community of
interest, and in this case employees in the proposed bargaining unit, likke all Town employees, are

currently subject to the same personnel policy and the same classilication and pay plan, although

11



this evidence is given less woight because it is not wigue to WSD and PWD emmplovecs. There
was little explicit evidence prosented on a sclf-felt community of interest, but the absence of
compelling or even modest cvidence concerning a self-felt community of interest 18 not fatal wa
request tor the approval of a prﬁpﬂ&ﬂd bargaiming unit.

1 iz true that there are differences berween the job responsibilitics of WSD employees
and PWD emplovees and the physical location of the WSD facilities relative to the PWD
{ucilities. TFor example, some WSD employees have licenses and‘or certifications and are
responsible for the operation of the Town’s water filiration plant. They are also responsible or
maintenance of the water and sewcr infrastructure, with some of that work reflected in Town
Exhibit 4. However, there are similar differences within the PWID, as evidenced by the d_i (feront
locations of the Ilighway and Solid Waste Divisions relative to the Buildings and Grounds and
Cemetery Divisions, and by the differcnces in the kind of work performed by employees in the
different divisions.

AFSCME Council 93, FLocal 863, Rochester Public Works and Cify of Rochester, FELRE
Decision No. 2008-035 is a recent modification case involving the Rochester Department of
Public Works and a bargaining unit comprised of relatively diverse positions similar o those
under consideration in this case. [n that casc the public employer raised community of interest
objections Lo the proposed modification which sought to add buildings and grounds employccs to
a bargaining unit comprised of all permanent, (ull-time employces of the Public Works
Department, including highway department employees, water and scwer COmSiruclion Crews,
water plant cmplovees, and sewer plant employecs:

The City also contends that AFSCME has not satis_ﬂ.ed the communily of interest
requitcment, mainly because buildings and grounds cmployees have different job

responsibilities and work in different locations as compared to the PWD empleyecs
currently covered by the existing bargaining unit. Howsver, the City overlooks the fact

12



that there is already a noticeable diversily in terms of job responsibilities and work
locations among existing bargaining wmit emplovees. This exisling diversity undermines
the City’s argument that buildings and grounds employees canmot have a community of
interest with other bargaining unit members on account ol their specific job responsibilitics
and work locations. The distinctions and differences between buildings and grounds
cmployees and existing bargaining unit employees are mo more significant than the
distinctions and differences that exist as between the current bargaining unit members.

The current bargaining unit is pepulated by employecs who work for the highway
department, the scwer plant, the water plani, and or are on the water and scwer
construction crews. Their relatively diverse job responsibilities and places of work arc
ustrated by the job _dz:.«;::riptirms submitted into evidence. Despite these differences, this
group of employees has functioned as a bargaining unit under RSA 273-A sinee 1983, and
the City does not contend today that it is an inappropriatc unit. With regard to the
employees at issue in this case, a community ol fiterest showing does not require the level
of uniformity in job duties, places of work and other areus urged by the City.
Additionally, there arc a number of documents which either on their own or in conjunction
with witness testitony show that that as of 2007, ai least on an operational basis, the City
considers the buildings and grounds division to be a division of the PWD, and they are
sithjcel o cominen rules and procedures, For cxample. see Union Exhibiis 1, 2, 3, 4, &,
6,7, 1. and 14,

See PELRB Decision No. 2008-033,

The Rochester decision generally supporls a community of interest finding i the
proposed Lewn of Meredith bargaining unit under consideration in this case. As was irue in
Rochester, there is currently a diversity among PWI) employees, reflected in the fact that they
are organized nto four different divisioms, have differenl responsibilitics, and some have
difterent physical focations. Tucluding WSD employees in the same bargaining unit as (hese
PWD emplovees would not fundamenially alter the nature of the diversity that already cxists
among FWL employees. Further, the evidence in the record shows that WSE emplovees do not
always work in isolation Irom PWD cmplbyee:;, particularly employecs of the Highway
Division, as there are a number of situalions in which cmployees of the two depariments interact

and work together to accomplish objectives. These employees sometimes work cooperatively

performing related work, and operate. similar equipment.  There is a familiarity among the

13



emplovees based upon this common work effort and, at limes, simpilar working environments and
conditions, even though organizaiionally the employees are in diﬂ“erent departments, The record
in this case is sufficient to establish a commumity of interest within the meaning of RSA 273-
A8, T and Pub 302.02 and to justly the F-_lace-mcnt of WSD cmplovees in the same bargaining
unit as PWD employees. |

The Town also objects Lo the inclusion of the Assistant t)irectnr of Public Works in the
bargaining unit, contending the position qualifies as supcrvisory within the meaning of RSA 273-
AR, Il This statute provides that "[plersons exercising supervisory authority Invelving the
significant exercise ol discretion may not belong Lo the same bargaining unit as the employees
they supervise.” Important factors to consider include an "employec's authority to evaluate other
cmployees, the employee's supervisory role, and the employec's disciplinary authority." Appeal
of Town of Stratham. 144 N.H. 428, 432 (1999) (citing Appeal r;;f"Ea.s.f Devry Fire Precinct, 137
NIL 610 (1993). “The mere fact that they (putative supervisory positions) have such autherity,
regardless of whether it is prescmtly exercised, is sufficient for us to hold that they are
supervisors under the statute.” Appeal of Univ. Sysiem of New Hampshire, 131 N.H. 368, 376
( F988).

The position of Public Works Assistant Director currently has the anihorily to conduci
employee evaluations and 1o igsuc discipline. Mr. Bolduc has conducted a number of emplovee
cvaluations during the time period dating back to 2004 which have been considered n
determining cmployee pay status. Despite a joint decision by the Public Works Director and
Town Manager thal as of February, 2008 Mr. Boldue should not conduct further employec
evalnations, the relevant position description was not changed. This suggesis that the concerns

are based more on Mr. Bolduc’s skills and iraining than on the appropriateness of having the

14



position of Public Works Assistant Director conduct employee evaluations. According to the
applicable job deseription, the position has “considerable independem.:c” with responsibility [or
employec management, evaluation, and discipline, The position is also responsible ior the
assignment of work to the highway crew,

Under the applicable. crﬂcr’ia the position of Public Works Assistant Direcior qualifies as
a person who exercises “supcrvisory authority involving the significan! exercise of discretion,™
The conclusion that the Public Works Assistant Dircctor position is supervisory within the
meaning of the statute can be contrasted with a similar dispute over the supervisory status of
highway foreman, buildings and grounds supervisor, and wastewater treatment plant operator
positions at issue 1 another case involving a public works depariment, Teamsters Local 633 af
NIUNewmgrket Public v. Town of Newmarkes, PELRBE Decision No., 2008-127. In that case, the
evidence demonstrated that the disputed positions engaged in extensive work alongside other
department employees. and had minimal or no involvement in employes discipline or
cvaluations. In Newmearket the positions of Public Works Director and Assistant Public Works
Director were not analyzed, as they were cxeluded from the proposed bargaining unit by
agreemienl.

The petition is granled based upon the following appropriate bargaining unit:
. Unit: Town of Meredith Water and Sewer Deparbment and Public Works Department emplovess
in the following positions: Public Works Operations Manager (1), Public Works Administrative
Assistant (1), Public Works Office Clerk (1), Buildings & Grounds Crew Chief {1}, Laborer (1),
Mechanic Crew Chief (1), Mechanic (1), Drainage Crew Chief (1), Heavy Equipment Operator
(2}, Maintenance 1T {4), Maintenance 171 {13, Maintcnance IV (2}, Solid Waste Coordinator (13,
Solid Waste Altendant (4), Cemewery Laborer (1), Cemectery Sexton (1), Water & Sewer

Opcrations Manager (1), Waler & Sewer Operator (3}, Water & Sewer Office Clerk {1}

Exclusions: Public Works Director, Public Works Assistant Director, (IS Operator, Finance
Director, and Water and Sewer Superintendent.



The petition is supporled by enough authorization cards to estahlish that a majonity of the
employees in the approved bargaining unit have selected the petitioner to serve as their exclusive
bargaining representalive under RSA 273-4,

So ordered.

May 21, 2009 ) ’ﬂy/.fa’bt

Dofiglas L. Ifaérsoll, ¥sd.
Hearing Otfic

Distribution:
Glenn R. Milner, Lsq.
Mark T. Broth, Esq.



