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BACKGROUND 

The F a l l  Mountain Regional Education Support Personnel 
Association (Association) f i l e d  unfair labor practice charges against 
the  F a l l  Mountain Regional School D i s t r i c t  ( D i s t r i c t )  on July 31, 
1996,  alleging t h a t  the  School D i s t r i c t  changed the  composition of 
the  bargaining u n i t  during the  term of a co l lec t ive  bargaining 
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agreement (CBA) and t h a t  the D i s t r i c t  refused t o  bargain these 
changes thereby v io l a t ing  RSA 273-A:5 I ( a ) ,  (b), (c), (d), (h) and 
(i).  The D i s t r i c t  answered those charges on August 23, 1996. The 
Association f i l e d  an amendment t o  i t s  unfa i r  labor p r a c t i c e  charges 
on November 1 2 ,  1996, alleging bad f a i t h  and r e t a l i a t o r y  ac t ions  i n  
v io l a t ion  of RSA 273-A:5 I ( a ) ,  (b) , (c) , (d) , (e) ,  (g), (h) , and 
( i) .  The p a r t i e s  appeared f o r  a hearing on November 19, 1996, and 
j o i n t l y  requested a continuance so t h a t  they might attempt 
set t lement .  Jur i sd ic t ion  w a s  re ta ined by t h i s  Board. By letter of 
D e c e m b e r  19, 1996, the  Association requested t h a t  another hearing be 
scheduled. The matter w a s  heard before the  Board on February 6, 1997. 

F I N D I N G S  O F  FACT 

1. 	 The Fa l l  Mountain School D i s t r i c t  employs teachers  and 
support personnel i n  the operation of i ts  schools and 
thereby is a "public employer" within t h e  meaning of 
RSA 273-A:1 X. 

2 .  	 F a l l  Mountain Regional Education Support Personnel 
Association/NEA-New Hampshire is the  duly certified 
barga in ing  agent f o r  support personnel employed 
by the School D i s t r i c t .  

3. 	 The Association and the D i s t r i c t  are p a r t i e s  t o  a 
co l l ec t ive  bargaining agreement (CBA) f o r  t he  period 
July 1, 1996, through June 30, 2000, which s p e c i f i e s  
i n  Article I ,  Recognition Clause, t h a t ,  "[T]he term 
'employee' shal l  include a l l  a ides ,  t u t o r s ,  
secretaries, food service personnel, custodians,  
maintenance employees and bus d r i v e r s  . . . . I, 

4 .  	 The terms and conditions of employment f o r  t h e  head 
custodian w e r e  subjects of bargaining during t h e  
negotiations which ended i n  D e c e m b e r ,  1995. The yearly 
rates of pay f o r  the  head custodian are listed i n  the  CBA 
i n  Appendix A, Support Staff Rate Schedule ( J o i n t  Exhibit  
No. 1). 

5. 	 The CBA w a s  signed by the p a r t i e s  on D e c e m b e r  13, 1995, 
and approved by the  voters  i n  March, 1996. Also, i n  
March, the  School Board voted t o  e l iminate  t h e  four  
head custodian pos i t ions  and t o  e s t a b l i s h  the  pos i t i on  
of custodial  se rv ices  manager. On March 27 ,  1996, head 
custodians w e r e  sen t  a letter by Business Administrator 
Stephen Varone informing them t h a t  t h e i r  pos i t i ons  w e r e  
t o  be eliminated e f f ec t ive  July 1, 1996, bu t  t h a t  
a l t e r n a t i v e  employment opportuni t ies  might be ava i l 
able. Subsequently, the head custodians w e r e  o f fe red  
pos i t ions  as lead custodians. 
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6 .  	 Pr ior  t o  the  1996-97 school year,  four head custodians 
w e r e  employed a t  the  various schools. Each reported 
t o  a school pr inc ipa l .  The change proposed i n  March, 
as implemented t h a t  summer, added a c e n t r a l  supervisor ,  
a cus todia l  services  manager, who supervised the  four  
new lead custodians, formerly head custodians.  There 
w a s  an overa l l  reduction i n  pay from t h e  negotiated 
rate stated i n  the  CBA. Lead custodians received the  
same pay as custodians supplemented by a s t ipend  of one 
thousand d o l l a r s .  

7. 	 One former head custodian, Richard La P i e r r e ,  became 
the  cus todia l  services  manager a t  an i nc rease  i n  pay. 
Despite changed job descr ipt ions which t r ans fe r r ed  
purchasing, some decision-making and other d u t i e s  t o  
the  cus todia l  services  manager, the lead custodians 
performed most of the  d u t i e s  of former head custodians.  
They w e r e  responsible t o  the  custodial se rv ices  manager 
but  they a l s o  acted on the  requests of t h e  school p r inc i 
p a l s  as they had always done. They had been t o l d  by 
Richard L a .  Pierre t o  f i l e  a grievance when asked t o  
perform a t a s k  by a pr inc ipa l  but t o  ca r ry  ou t  the 
p r i n c i p a l ' s  request before f i l i n g  the grievance. 

8. 	 The lead custodian s t ipend w a s  eliminated i n  August, 1 9 9 6 ,  
when the  Association complained regarding t h e  School 
Board's u n i l a t e r a l  act ion and refusal  t o  bargain changes 
t o  the  head custodian posi t ions.  The p o s i t i o n  of lead 
custodian w a s  then eliminated al together  when it appeared 
t h a t  t h e  School Board might be required t o  bargain terms 
and conditions of employment. The former head custodians 
w e r e  not  res tored t o  t h e i r  previous pos i t i ons  and pay 
rates bu t  they w e r e  required t o  continue t o  perform t h e  
d u t i e s  of head custodians. 

9 .  	 The res t ruc tur ing  plan w a s  o r ig ina l ly  announced as a 
reduction i n  force (R . I .F . ) .  The reduction i n  force  
procedure i s  included as a policy statement i n  the  
F a l l  Mountain Regional Support Handbook (Association 
Exhibit  No. 3) which i s  incorporated by reference i n t o  
Article X I V ,  a side letter of the p r i o r  cont rac t .  
Article XIV (Association Exhibit No. 4 )  declares a 
reduction i n  force t o  be a management dec is ion  not subject 
t o  negot ia t ion.  I t  is a l s o  defended as an organizat ional  
r e s t r u c t i n g  exempt from bargaining under t h e  management 
pol icy  exemption of RSA 273-A: l  X I .  

10. Business Manager Stephen Varone and Richard La Pierre 
discussed making such a change i n  cus todia l  services 
pos i t i ons  before it w a s  presented t o  the School Board 
as e a r l y  as November, 1995 .  According t o  Mr. Varone, 
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t he  posi t ion of custodial  s e rv i ces  manager is a non
union posi t ion designed with Richard S t .  Pierre i n  
mind. 

ORDER AND DECISION 

RSA 273-A: l  X I  def ines  terms and conditions of employment t o  
mean w a g e s ,  hours and other  conditions of employment bu t  exempts from 
terms and c o n d i t i o n s  of employment m a t t e r s  of managerial po l i cy  
within the exclusive prerogative of t h e  publ ic  employer. The 
management pol icy exception has t r a d i t i o n a l l y  been raised when broad 
pol icy decis ions are formulated and implemented by the  pub l i c  
employer. Appeal of Watson, 122 N . H .  665, 667 (1982). There are 
pol icy mat te rs  which may never be bargained and the re  are sub jec t s  
which may be bargained only under ce r t a in  circumstances. Appeal of 
State of N e w  Hampshire, 138 N . H .  716 (1994). Public employers can 
negot ia te  specific management r i g h t s  provisions i n t o  c o l l e c t i v e  
bargaining agreements t o  in su la t e  aspects of a CBA from negot ia t ions.  
The i n t e n t  of M A  273-A i s  t o  minimize t h e  impact of publ ic  s e c t o r  
bargaining on the publ ic  employer's exercise of managerial 
prerogat ive while not allowing the management pol icy exception t o  
mask or s h i e l d  unfa i r  labor  prac t ices .  Appeal of Keene State Colleqe 
Education Association, 120 N . H .  32, 35-36 (1980). 

I n  the  present  case, F a l l  Mountain School D i s t r i c t  has cited 
Article X I V  of the p r io r  CBA as evidence t h a t  the p a r t i e s  intended t o  
exclude any reduction i n  force  ( R . I . F . )  from bargaining. The School 
D i s t r i c t ' s  ac t ion  of eliminating the head custodian pos i t i ons  i s  
described as a reduction i n  force which i s  t o  be excluded from 
bargaining. However, the  descr ipt ion as a R.I.F. is erroneous f o r  
two reasons: f irst ,  the procedure t o  accomplish a R.I.F.  w a s  no t  
followed (Association No. 3) and second, the head custodians w e r e  
s t i l l  employed. The same number of pos i t ions  w e r e  performing 
e s s e n t i a l l y  the same work under a d i f f e r e n t  job t i t le .  The only 
reduction w a s  i n  wages and the  only s i g n i f i c a n t  personnel change 
was the  c rea t ion  of the pos i t ion  of cus todia l  se rv ices  manager. 

Additionally,  the  elimination of t h e  head custodian pos i t i on  is  
defended as a change i n  s t ruc ture  made as a s t a t u t o r i l y  pro tec ted  
managerial prerogative which need not be bargained. B u t  no broad 
pol icy change has occurred. The change a t  i s sue  w a s  a mere 
rearrangement of pos i t ions  ratif ied by the School Board b u t  
o r ig ina t ing  with the  business manager. 

Once a cont rac t  i s  negotiated and executed, ".. . t h e  cost i t e m s  
included i n  it are binding on the publ ic  employer, and are genera l ly  
not subject t o  impairment by subsequent l e g i s l a t i v e  ac t ion .  " 
Rochester School Board V .  Public Employee Labor Relations Board V. 
Rochester Education Association, 119 N . H .  45 a t  52 (1979). A t t e m p t s  
t o  u n i l a t e r a l l y  alter wages may be found t o  be unfair labor 
practices. Rochester School Board a t  53. Unilateral  change mid-term 
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t o  the h e a r t  of the  bargain cannot be condoned as an acceptable 
exerc ise  of managerial prerogative. Concessions w e r e  made by both 
p a r t i e s  dur ing  negotiations f o r  the CBA and the  balance created by 
t h i s  process  must be maintained. Hillsboro-Deerinq School D i s t r i c t  
Custodians, AFSCME Local 2715 V. Hillsboro-Deering School D i s t r i c t ,  
Decision N o .  96-081 (November 8 ,  1 9 9 6 ) .  The D i s t r i c t  cannot now 
throw up a sh ie ld  of managerial prerogat ive t o  p ro tec t  i ts ac t ion  
from u n f a i r  labor  prac t ice  charges considering t h e  preceding events.  
Keene State College Education Association, 120  N . H .  a t  35-36.  

The D i s t r i c t  has not abided by the  terms of the  new CBA. The 
D i s t r i c t  avoided negotiations with c l a i m s  of management prerogat ive 
which w e r e  followed by r e t a l i a t i o n  when the  Association would not  
accept t h e  School D i s t r i c t ' s  r e fusa l  t o  bargain.  The School 
D i s t r i c t ' s  ac t ions  i n  f inanc ia l ly  punishing the  former head 
custodians approaches t h e  callous disregard discussed i n  Harkeem V. 

Adams 1 1 7  N.H. 687 ( 1 9 7 7 ) .  W e  f i n d  the  complained of conduct t o  
have been v i o l a t i v e  of RSA 273-A:5 I ( a ) ,  (b), (c), (a),  ( e ) ,  (9), 
(h) , (i). The remedy is  a re turn  t o  the  status quo ante with regard 
t o  the head custodians for t h e  durat ion of the  CBA. The head 
custodians s h a l l  receive t h e i r  back pay and s h a l l  continue t o  be pa id  
under the negot ia ted terms of t h e  CBA keeping i n  mind t h a t  reopener 
may be requested. 

So ordered. 

Signed t h i s  4 t h  day of Apri l ,  1997 .  

JACKBUCKLEY 
t e rna te  Chairman 

By unanimous decis ion.  Alternate Chairman Jack Buckley presiding.  
M e m b e r s  Richard Molan and Richard Roulx present  and voting. 


