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BACKGROUND 


The Hudson Federation of Teachers, AFT, AFL-CIO (Union) 

filed unfair labor practices (ULP) charges and a request for a 

cease and desist order against the Hudson School Board (Board) on 

November 18, 1996 alleging violations of R S A273-A:5 I (a), (b),

(c), (e), (h) and (i) resulting from the Board's refusal to 

bargain cost items for the 1997-98 school year. The Board's 

answer was due to have been filed on or before December 3, 1996. 
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0 When t h i s  matter w a s  heard  by t h e  PELRB on December 12, 1996, t h e  
Board's w r i t t e n  answer had n o t  been received and t h e  Board 
proceeded, through i t s  r e p r e s e n t a t i v e ,  w i thou t  p l a c i n g  a w r i t t e n  
answer on f i l e .  

1. 


2. 


3 .  

4 .  

FINDINGS OF FACT 

T h e  Hudson School Board, by and through t h e  Hudson 
School  D i s t r i c t ,  i s  a " p u b l i c  employer", of t e a c h e r s  
and  o t h e r  personnel  w i t h i n  t h e  meaning of RSA 273-
A:l X. 

T h e  Hudson Federa t ion  of Teachers i s  t h e  d u l y  
certified ba rga in ing  a g e n t  for  teachers and c e r t a i n  
o t h e r  personnel  employed by t h e  Board. 

The Board and t h e  Union are parties t o  a collective 
b a r g a i n i n g  agreement (CBA) fo r  t h e  period September 1, 
1994 through August 31, 1997. Article XVII of t h a t  
agreement i s  e n t i t l e d  "Duration" and says: 

T h i s  Agreement and each of i t s  p r o v i s i o n s  
s h a l l  become effective on September 1, 1994 
and con t inue  i n  force and effect u n t i l  
August 31, 1997. N e g o t i a t i o n s  f o r  a sub
sequent  Agreement s h a l l  commence on 
October 1, 1996 or  as soon thereafter as 
s h a l l  be mutua l ly  agreeable. 

S i m i l a r  p rov i s ions  appeared i n  1987-90 and 1990-93 
CBA's with  a p p r o p r i a t e  ad jus tmen t s  t o  t h e  dates. 
\\October 1st" appeared i n  each of the t h r e e  
"Duration" art icles a l though  n e g o t i a t i o n s  f r e q u e n t l y  
started la te r  than  t h a t  date. 

On October 1 4 ,  1996, V i r g i n i a  Lunt,  P r e s i d e n t  of 
t h e  Hudson Federa t ion  of Teachers ,  wrote S t a n l e y  
S e a r l e s ,  Cha i r  of t h e  Board, s ay ing  "In accordance 
w i t h  Article XVI [sic] of t h e  Master C o n t r a c t  
between t h e  Hudson Fede ra t ion  of Teachers  and t h e  
Hudson School Board, t h e  Fede ra t ion  of Teachers i s  
prepared t o  open n e g o t i a t i o n s  for a new c o n t r a c t .  
M r .  D a n i e l  Twomey, [sic] w i l l  serve as our  nego
t i a t o r .  I l o o k  forward t o  hea r ing  f r o m  you as 
soon as possible." N o  prior exchanges of i n t e n t  
t o  n e g o t i a t e  for  the 1997-98 school  year, and 
possibly beyond, had been exchanged between the 
parties pr ior  t o  t h i s  date. Carmelita Beaul ieu ,  
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Secretary f o r  t h e  Union, testified t h a t  t h e  Union 
w a s  ready t o  commence r e n e g o t i a t i o n s  for  a s u c c e s s o r  
CBA on October  1, 1996. 

5. 	 On October 28,  1996, G a r y  W .  Wulf wrote t o  Lunt 
about h e r  le t ter  of October 1 4 ,  1996. H e  to ld  h e r ,
i n  p e r t i n e n t  par t :  

I a m  responding,  on behalf of t h e  Hudson 
School Board, t o  your  let ter of i n t e n t  t o  
n e g o t i a t e  received on October 15, 1996. 
I w i l l  be s e r v i n g  as t h e  Board's c o n s u l t 
a n t  i n  labor r e l a t i o n s  m a t t e r s .  T h e  Federa
t i o n  failed t o  m e e t  t h e  d e a d l i n e  f o r  sub
miss ion  of t h e i r  letter of i n t e n t .  N e w  
Hampshire P u b l i c  Labor Law provides i n  
RSA 273-A:3 II: 

II. 	 (a) Any p a r t y  d e s i r i n g  t o  b a r g a i n  
s h a l l  serve w r i t t e n  n o t i c e  of i t s  i n t e n 
t i o n  on t h e  o ther  party a t  least one hundred 
and twenty days before t h e  budget  submiss ion  
date; provided ,  however, t h a t  b a r g a i n i n g  
[wi th]  state employees s h a l l  commence n o t  
la ter  than  120 days before the  d e a d l i n e  for  
submission of t h e  Governor 's  proposed opera
i n g  budget .  

W e  believe i t  would be i r r e s p o n s i b l e  for  t h e  
School Board t o  excuse fundamental  d e f a u l t  i n  
compliance wi th  t h e  p u b l i c  labor l a w .  If a 
de layed  commencement of n e g o t i a t i o n s  w e r e  t o  
l a t e r  cause  c o n f l i c t s  wi th  t h e  budget  process 
t h e  Board would then  become c u l p a b l e  i n  e n t e r 
i n g  i n t o  n e g o t i a t i o n s  over cost items when t h e  
Federation f a i l e d  to provide appropriate n o t i c e  
of an i n t e n t  t o  n e g o t i a t e .  

I n  view of t h i s  tardy request t h e  School Board 
i s  w i l l i n g  and available t o  n e g o t i a t e  o n l y  non
cos t  i t ems  fo r  1997-98 (FY98). W e  are recep
tive t o  proposals for  cost  items which may be 
applicable t o  FY99 or t h e r e a f t e r .  I n  effect, 
t h i s  treats your let ter of 10/14/96 as a n  i n t e n t  
t o  n e g o t i a t e  fo r  F Y  99. [Emphasis i n  o r i g i n a l . ]  

6 .  	 On November 5 ,  1996, Lunt wrote S e a r l e s  again, t h i s  
t i m e  abou t  t h e  Wulf letter (Finding N o .  5 ) .  She 

http://provi.de
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sought  r e c o n s i d e r a t i o n  of Wulf 's  p o s i t i o n  t o  nego
t i a t e  o n l y  non-cost  items for  School Y e a r  1997-98, 
saying:  

I unders tand  t h a t  t h e  Board is  concerned wi th  
t h e  need t o  have a s e t t l e m e n t  i n  t i m e  t o  p u t  
t h e  art icle before t h e  voters. I a s s u r e  you 
t h a t  t h e  HFT shares t h a t  concern.  The Feder
a t i o n  would l i k e  t o  open n e g o t i a t i o n s  w i t h  
t h e  Board as soon as possible wi th  a l l  items 
of t h e  c o n t r a c t  el igible t o  be p u t  on t h e  table. 
My prev ious  expe r i ences  as a m e m b e r  of t h e  
n e g o t i a t i o n  team f o r  t h e  HFT have always been 
p o s i t i v e  i n  regard t o  t h e  w i l l i n g n e s s  of t h e  
Hudson School Board t o  n e g o t i a t e  i n  a n  h o n e s t  
and  open manner. I a m  hoping t h a t  w e  w i l l  be 
able t o  c o n t i n u e  t h a t  process. I r e s p e c t f u l l y  
r e q u e s t  t h a t  t h e  Hudson School Board r e c o n s i d e r  
t h e i r  p o s i t i o n  stated i n  M r .  Wulf ' s  let ter of 
October 28. 

7. 	 On November 6, 1996, Toomey w r o t e  Wulf a let ter a b o u t  
Wulf 's  le t ter  of October 28, 1996. T o o m e y  acknow
ledged  Wulf 's  new s t a t u s  as management c o n s u l t a n t /  
n e g o t i a t o r  t o  t h e  Hudson School District and  speci
f i ca l ly  r e f e r e n c e d  Article V I I ,  as cited i n  F ind ing  
N o .  3 .  Toomey claimed, "That c l a u s e  i s  a part  of a n  
agreement s igned  by both parties. I t  c o n s t i t u t e s  
a n o t i c e  of i n t e n t  t o  open nego t i a t ions" .  

8. 	 Wulf responded t o  T o o m e y  by le t ter  of November 12, 
1996, r e f e r e n c i n g  an  earlier le t ter  f r o m  Toomey dated 
November 3 ,  1996 i n  which Toomey sought  n e g o t i a t i n g  
dates. Wulf said: 

I received y o u r  let ter of November 3, 1996. 
Your s t a t e m e n t  " W e  w i l l  c o m e  t o  t h e  f irst  
meet ing w i t h  our l i s t  of p r o p o s a l s ,  i n c l u d e 


i n g  wages and  b e n e f i t  demands." s u g g e s t s  
t h a t  you may n o t  have received m y  let ter-

of October 28, 1996 addressed t o  Ms. V i r g i n i a  
Lunt.  A copy is a t t a c h e d .  May I assume t h a t  
p roposa l s  for  wages and b e n e f i t s ,  s i n c e  t h e y  
are cost items, w i l l  be for  t h e  1998-99 (FY99) 
school year? T h a t  is  the  only premise  upon 
which t h e  School Board is  i n t e r e s t e d  i n  bar
g a i n i n g .  [Emphasis i n  o r i g i n a l .  
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9. 	 There  w a s  one f i n a l  exchange of letters between 
Wulf and Toomey, bo th  letters be ing  dated November 
13, 1996.  T o o m e y ,  aga in  r e f e r e n c i n g  the  Article 
X V I I  language, said, i n  p e r t i n e n t  part:  

That  i s  quite clear and unambiguous. Fu r the r 
more, it c o n s t i t u t e s  i n t e n t  as r e q u i r e d  under  
t h e  l a w .  I t  c e r t a i n l y  predates t h e  120 day 
requirement . . .The l a w  clearly r e q u i r e s  t h a t  public 
employers n e g o t i a t e  over wage, hour s ,  and working 
c o n d i t i o n s .  Nothing i n  t h e  l a w  allows a party t o  
u n i l a t e r a l l y  r e f u s e  t o  do so...W e  have been ready 
t o  n e g o t i a t e  s i n c e  before October 1. 

Simul taneous ly, Wulf cited t h e  "Savings c l ause"  
t o  Toomey and said, i n  p e r t i n e n t  par t :  

T h i s  i s  i n  response t o  your  le t ter  of N o v e m b e r  
6 ,  1996. I a p p r e c i a t e  your  q u e s t i o n s  r e g a r d i n g  
the appl icabi l i ty  of Article XVII Dura t ion .  I 
did,  i n  fact ,  review t h e  Agreement  before meet ing 
w i t h  t h e  School Board r e g a r d i n g  n e g o t i a t i o n s .  I 
a m  convinced t h a t  t h e  language of t h e  Agreement 
i s  c o n t r a r y  t o  M A  273-A:3 11. The collective 
ba rga in ing  agreement can - supe r sede  or modifyn o t  
S t a t e  s t a t u t e .  S ince  you i n f e r  t h a t  i s  t h e  case 
Article X I I I  Savings Clause  becomes s i g n i f i c a n t .  
I t  states: 

If any p r o v i s i o n  of t h i s  Agreement i s  o r  
s h a l l  a t  any t i m e  be c o n t r a r y  t o  l a w ,  t h e n  
such p r o v i s i o n  s h a l l  n o t  be applicable o r  
performed o r  enforced, except t o  t h e  e x t e n t  
p e r m i t t e d  by l a w  and s u b s t i t u t e  a c t i o n  s h a l l  
be s u b j e c t  t o  appropriate c o n s u l t a t i o n  and 
n e g o t i a t i o n  wi th  t h e  F e d e r a t i o nI 

I n  t h e  even t  t h a t  any p r o v i s i o n  of t h i s  
Agreement i s  o r  s h a l l  be c o n t r a r y  t o  l a w ,  
a l l  other p r o v i s i o n s  of t h i s  Agreement 
s h a l l  cont inue  i n  effect. 

The School Board i s  s t i l l  w i l l i n g  t o  n e g o t i a t e  
mul t i -yea r  agreement wi th  t h e  f i rs t  year, 1997
98, addres s ing  "no cost'r i s s u e s  on ly .  [Emphasis
i n  o r i g i n a l . ]  

The ULP w a s  f i l ed  f ive (five) days t h e r e a f t e r .  



DECISION AND ORDER 

The chronology of t h i s  case te l ls  t h e  tale.  The Union s e n t  
a le t ter  t o  Board on October 14, 1996, r e f e r e n c i n g  what 
presumably i s  t h e  c u r r e n t  Article XVII (it w a s  Article W 1  i n  t h e  
1987-90 agreement) and  s t a t i n g  it w a s  prepared t o  open 
n e g o t i a t i o n s  f o r  a s u c c e s s o r  agreement. From t h e  r e f e r e n c e  t o  
t h e  d u r a t i o n  ar t ic le  and t h e  absence of any  r e f e r e n c e  t o  RSA 273-
A:II, as appears i n  F ind ing  No. 5, it appears t h a t  t h e  Union was 
s e e k i n g  t o  set dates f o r  a first o r  series of n e g o t i a t i n g  
mee t ings .  This  comports w i t h  t h e  Union's e x p l a n a t i o n  and t h e  
fact  t h a t  Toomey did n o t  propose any specific dates t o  Wulf u n t i l  
November 3, 1996. Meanwhile, s o m e t i m e  after October 14, 1996 and 
before October 28, 1996, Wulf receives a copy of Lun t ' s  letter t o  
S e a r l e s ,  sees t h a t  i t  w a s  n o t  s e n t  before t h e  requisite 120 days 
prescribed by RSA 273-A:3 II and r e f u s e s  t o  b a r g a i n  o t h e r  t han  
non-cos t  i t e m s .  The Board, through Wulf, c l a i m s  t h e  n o t i c e  w a s  
l a te ,  a g r e e s  t h a t  t h e  October 14, 1996 let ter can be n o t i c e  of an 
i n t e n t  t o  n e g o t i a t e  cost  items f o r  FY 99 and i n s i s t s  i t  w i l l  n o t  
b a r g a i n  f i n a n c i a l  i s s u e s  f o r  SY 1997-98. The Union says n o t  so. 
The Board has contracted t o  commence n e g o t i a t i o n s  "on October 1, 
1996 or as soon t h e r e a f t e r  as s h a l l  be mutua l ly  agreeable" and 
t h e  le t ter  w a s  merely a means t o  a r r a n g e  a first meet ing or 
series of meet ings,  c l a iming  t h e  commitment, and ,  t h u s ,  t he  
r e q u i s i t e  n o t i c e ,  w a s  g iven  a t  t h e  t i m e  t h e  parties s i g n e d  t h e  
1994-97 agreement.  Thus, t h e  i s s u e  i s  j o i n e d .  

RSA 273-A:3 II (a) speaks t o  t h e  s e r v i n g  of a " w r i t t e n  
n o t i c e  o f . .  . i n t e n t i o n  t o  ba rga in  on t h e  o t h e r  party a t  least one 
hundred twenty days before t h e  budget  submission date. " I t  
states no p r o h i b i t i o n  as t o  how many days before t h e  120 days 
when such  n o t i c e  may or may n o t  be g iven .  Practically, t h e  Board 
has  r ecogn ized  t h i s  when i t  said i t  w a s  w i l l i n g  t o  a c c e p t  t h e  
October 14, 1996 le t ter  as a n o t i c e  of i n t e n t  t o  n e g o t i a t e  for  E'Y 
90 Thus, while 120 days  before budget  submission date serves as 
a minimum t i m e  l i m i t ,  t h e r e  i s  no m a x i m u m  t i m e  l i m i t .  

With t h i s  i n  mind, w e  look t o  t h e  parties' agreement.  I n  a 
d u l y  n e g o t i a t e d  b i la te ra l  agreement,  t h e  Board and t h e  Union 
agreed, upon s i g n i n g  t h e  1994-97 CBA, t o  commence n e g o t i a t i o n s  
for  a successor agreement "on October 1, 1996 or  as soon 
thereafter as s h a l l  be mutua l ly  agreeable. If That  i s  t h e i r  
agreement .  They knew t h e y  had committed themselves  t o  t h i s  
mutual obligation as of October 1, 1996. W e  hold t h a t  mutually 
n e g o t i a t e d ,  documented and  recognized o b l i g a t i o n  t o  be good and 
s u f f i c i e n t  n o t i c e  w i t h i n  t h e  meaning and i n t e n t  of RSA 273-A:3 II 
( a ) .  T o  h o l d  o the rwise  f l ies i n  t h e  face of t h e  purposes  of RSA 

0 
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0 273-A, namely, " to  foster harmonious and cooperative r e l a t i o n s  
between p u b l i c  employers and  t h e i r  employees. ..,If and is 
tantamount  t o  o u r  s a n c t i o n i n g  t h e  commission of an  u n f a i r  labor 
practice, ' i .e .  , a breach  of c o n t r a c t  under  M A  273-A:5 I (h) when 
t h e  employer f a i l s  t o  n e g o t i a t e ,  as c o n t r a c t e d  i n  Article XVII, 
a n d  when i t  f a i l s  t o  ba rga in  under  RSA 273-A:5 I ( e ) .  

The Board's refusal t o  ba rga in  i n  t h i s  case is  v i o l a t i v e  of 
RSA 273-A:5  I (e) and (h). I t  i s  directed t o  CEASE and DESIST 
from r e f u s i n g  t o  ba rga in  cos t  items for  a successor agreement 
w i t h  t h e  Union and i s  directed t o  commence n e g o t i a t i o n s  w i t h  t h e  
Union f o r t h w i t h  as i s  r e q u i r e d  by RSA 273-A:3. 

So ordered. 

S igned  t h i s  2 0 t h  day of DECEMBER , 1996.-

By unanimous d e c i s i o n .  Alternate Chairman J a c k  Buckley 
p r e s i d i n g .  Members Richard Roulx and Richard  Molan p r e s e n t  and 
v o t i n g .  


