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BACKGROUND 


On July 22, 1996, the City of Manchester filed unfair labor 
practice charges alleging violations of RSA 271-A:5 II (f) and (g) 
fo r  requesting arbitration of an inarbitrable matter. The relief 
requested included a stay of arbitration proceedings pending the 
Board’s decision. On July 29, 1996, the Manchester Police 
Patrolman’s Association filed its response. A hearing was held 
before the PELRB on September 26, 1996. On October 23, 1996, the 
City of Manchester renewed its Motion for an Interim Cease and Desist 

Order. The Association filed its answer on October 25, 1996. The 

City‘s request was denied on October 31, 1996. 
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FINDINGS OF FACT 

1. 	 The City of Manchester (City) employs pol ice  
o f f i c e r s  and other  personnel i n  the  operation 
of the  Manchester Police Department and thereby 
is  a publ ic  employer within the  meaning of 
RSA 273-A:1  X. 

2 .  The Manchester Police Patrolman's Association 
(Association) i s  the duly certified bargaining 
u n i t  fo r  po l i ce  of f icers  employed by the City of 
Manchester. 

3. 	 The City and the Association are p a r t i e s  t o  a 
co l l ec t ive  bargaining agreement (CBA) f o r  t he  
period beginning July 1, 1 9 9 1 ,  and ending 
June 30,  1 9 9 4 ,  the  t e r m s  of which may be expressly 
terminated o r  changed a t  the end of the  cont rac t  
period i n  accordance with the Duration Clause, 
Article 30.  Neither party exercised the afore
mentioned option. 

Other re levant  articles of the CBA are: 

Article 2 .  MANAGEMENT'S RIGHTS 

2 . 1  The Commission and the Police Chief w i l l  
continue t o  have, whether exercised or  no t ,  
a l l  t he  r i g h t s ,  powers and au thor i ty  here
tofore  ex is t ing ,  including, bu t  not l imi t ed  
t o  the  following: The Commission and/or t he  
Pol ice  Chief w i l l  determine the  standards of 
se rv ices  t o  be offered by the Police Depart
ment, determine the standards of s e l ec t ion  f o r  
employment, d i r e c t  i ts  employees: t a k e  disci
p l ina ry  ac t ion ,  re l ieve  its employees from duty 
because of l a c k  of work or  f o r  other l e g i t i m a t e  
reasons: i s sue  and enforce r u l e s  and regula
t ions :  maintain the e f f ic iency  of governmental 
operations:  determine the  methods, means and 
personnel by which the Police Department's 
operat ions are t o  be conducted, determine the  
content of job c l a s s i f i ca t ions :  exerc ise  
complete control and d iscre t ion  over i ts  
organization and the technology of performing 
i ts  work: and f u l f i l l  a l l  of i t s  l e g a l  
r e s p o n s i b i l i t i e s .  All of the  r i g h t s ,  respon
sibilities and prerogatives t h a t  a r e  inherent  
i n  t h e  Commission or the Police Chief by 
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v i r t u e  of s t a tu to ry  and char te r  provisions 
cannot be subject  t o  any grievance o r  a r b i t r a 
t i o n  proceeding. 

Article 4 .  PRESERVATION OF R I G H T S  AND 
BENEFITS 

The Commission agrees t h a t  conditions of 
employment and working conditions previously 
es tab l i shed  as pol icy of the  Commission s h a l l  
be not  less than those now i n  effect and w i l l  
remain i n  e f f e c t  unless spec i f i ca l ly  modified 
by t h i s  Agreement. Nothing i n  t h i s  Article 
w i l l  l i m i t  the r i g h t s  of the  Commission t o  
r ev i se  the Rules and Regulations, p o l i c i e s  
and/or working conditions t o  improve the  
e f f ic iency  of the Department, provided, 
however, any such change o r  revis ion s h a l l  
not be subject t o  the grievance procedure., 

4 .  	 The Manchester City Charter, Section 3.10 (Attachment 
A t o  Complaint) reads, i n  pe r t inen t  p a r t :  

(a)  	 Authority: Except as otherwise l imi t ed  i n  
t h i s  Charter, each Board and commission sha l l  
be vested with f u l l  control and management o f ,  
i t s  department subject t o  d i r ec t ives  of t h e  
Board of Mayor and Aldermen. 

(b) 	 Direct ives:  I n  exercis ing d i r ec t ives ,  the  
Board of Mayor and Aldermen s h a l l  act as 
a body by formal vote i n  publ ic  sessions 
and may i s sue  mandatory d i r ec t ives  t o  boards, 
commissions, o r  department heads r e l a t i v e  t o  
operat ional  methods, personnel m a t t e r s ,  the  
expenditure of funds, the  use of personnel, 
o r  general  pol icy requirements, provided 
t h a t  such d i r ec t ives  are not i n  c o n f l i c t  with 
t h i s  Charter ,  w i t h  the  l a w ,  o r  with contractual  
obl igat ions.  

5. 	 Article 7 of the  CBA allows grievance of a ". .. 
dispute  a r i s i n g  out  of the appl icat ion o r  i n t e r 
p re t a t ion  of t h i s  Agreement, under express 
provisions of the  Agreement ....*I The f i n a l  s t e p  
of t he  grievance procedure i s  f i n a l  and binding 
a r b i t r a t i o n  . 

6 .  	 On May 8 ,  1996,  the  Manchester Police Commission 
revised t h e  Department's Standard Operating 
Procedure regarding d i sc ip l ine .  On June 5, 
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7 .  

1996, the  Association grieved the  change as a 

u n i l a t e r a l  ac t ion  contrary t o  p a s t  p rac t ice  and 

t he  CBA. I t  f i l ed  f o r  a r b i t r a t i o n  with the 

American Arbi t ra t ion  Association on July 5, 1996. 

The m a t t e r  w a s  scheduled f o r  a r b i t r a t i o n  on 

November 4, 1996. 


The Association' s evidence includes the deposi t ion 

of former ch ief ,  Chief Thomas King, dated N o v e m b e r  

18, 1994, es t ab l i sh ing  t h a t  t he  negotiations 

process w a s  used when the t r ia l  board w a s  

added t o  the d i sc ip l ina ry  procedure. It  i s  t h i s  

t r i a l  board hearing t h a t  has been replaced w i t h  

an interview with the  Chief of Police daring which 

t he  gr ievant  is informed of the  formal charge 

agains t  him but  i s  not  given the  employer's 

evidence supporting the charge p r i o r  t o  the  

imposition of d i s c i p l i n e  which may include 

termination. The Union argues t h a t  the interview 

offends cons t i tu t iona l  due process,  Cleveland Board 

of Education V. Loudermill e t  a l . ,  470 U . S .  532 (1984). 


D E C I S I O N  AND ORDER 

This case presents  t he  question of a r b i t r a b i l i t y  of a change t o  
an aspect of t he  Manchester Pol ice  Department' s d i s c i p l i n e  procedure. 
When t h e  question i s  one of a r b i t r a b i l i t y ,  the  overarching i s s u e  i s  
whether t he  p a r t i e s  have ac tua l ly  negotiated t o  arbitrate the  
d ispute .  When the  p a r t i e s  have bargained t o  include f i n a l  and 
binding a r b i t r a t i o n  as the  culmination of the  grievance procedure f o r  
s e t t l i n g  d isputes  which arise under the  c o l l e c t i v e  bargaining 
agreement, a r b i t r a t i o n  is  presumed t o  apply. The subject is 
considered a r b i t r a b l e  i n  t h e  absence of \ \posi t ive assurance" i n  the  
form of an express exclusion o r  very s t rong  evidence that  t h e  p a r t i e s  
intended exclusion of the  m a t t e r  i n  dispute .  Appeal of Westmoreland 
School Board, 132 N . H .  102, 105-6 (1989). 

I n  t h e  present  case, t h e  p a r t i e s  have approved a CBA with an end 
da te  i n  1994, the  provis ions of which continue s i n c e  they have not  
been terminated i n  accordance with Article 30 of the CBA and because 
the p r i n c i p l e  of maintaining the  s t a t u s  quo cont ro ls .  Appeal of 
Milton School D i s t r i c t ,  137 N . H .  240 a t  247 (1993). The p a r t i e s  have 
bargained f o r  f i n a l  and binding a r b i t r a t i o n  of grievances and f o r  a 
d e f i n i t i o n  of grievance which is  limited t o  disputes  which arise out  
of app l i ca t ion  o r  i n t e r p r e t a t i o n  of provisions of t he  CBA, (Finding 
N o .  5 ) .  

This hear ing involved j u s t  such a dispute ,  a matter  of cont rac t  
i n t e r p r e t a t i o n .  Essent ia l ly ,  t he  City s t a t e d  t h a t  t he  l as t  sentence 
of Article 4 of the  CBA (Finding N o .  3) is an express exclusion which 
renders t h e  chances t o  t h e  d i s c i p l i n e  Procedure i n a r b i t r a b l e .  
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The Union argued t h a t ,  i n  accepting Article 4 ,  the  City agreed t o  
r e f r a i n  from un i l a t e ra l  changes t o  matters subject t o  the  grievance 
procedure, and, s ince the t r i a l  board hearing w a s  negotiated i n t o  t h e  
d i s c i p l i n e  procedure, pas t  p rac t ice  dictates t h a t  the  hearing may be' 
e l iminated from the d isc ip l ine  procedure only by re-negot ia t ion,  b u t  
that  it may not be un i l a t e ra l ly  eliminated. Each pa r ty  c l a i m e d  the 
o t h e r ' s  reading t o  be a misinterpretation of Article 4 when read i n  
l i g h t  of other  provisions of the CBA. 

Without speaking t o  t h e  m e r i t s  of t h e  underlying d i spu te ,  we 
f i n d  t h a t  the  a rb i t r a t ion  clause of the CBA is suscept ib le  of a 
reading t h a t  would cover the dispute and t h a t  t he re  has not been a 
showing, s u f f i c i e n t  t o  s a t i s f y  t h e  \ \pos i t ive  assurance,' s tandard,  
t h a t  the  p a r t i e s  intended t o  exclude change in the  t r i a l  board 
procedure of t he  d isc ip l ine  process from a r b i t r a t i o n .  A colorable  
i s s u e  of contract  in te rpre ta t ion  has been raised. Appeal of 
Westmoreland, 132 N . H .  a t  105-109. N o  improper p r a c t i c e  is  found; 
t he re fo re ,  the  charge is  dismissed. 

so ordered. 

Signed t h i s  10th day of December, 1996. 

i e  

Chairman 

By unanimous decision. Chairman Edward J. Haseltine presiding.

Members E. Vincent Hall and William F. Kidder present and voting. 



