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BACKGROUND 


On December 13, 1994, the State Employees Association 

(Association) filed a petition to certify a bargaining unit of 

twenty-six court reporters and stenographers. On December 27, 

1994, the New Hampshire Unified Court System filed its exception 

to the Petition for Certification and a Motion to Dismiss. The 

matter was heard before the Board on February 16, 1995, at which 
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t i m e  no tes t imony w a s  o f f e r e d  as it w a s  agreed between t h e  
parties t h a t  t h e i r  d i f f e r e n c e s  cen te red  on a ques t ion  of l a w .  
The record w a s  h e l d  open for  submission of Memoranda of Law 
which w e r e  received on March 15, 1995. Subsequent ly ,  l e g i s l a t i o n  
w a s  i n t roduced  i n  t h e  N e w  Hampshire House of Represen ta t ives  
which would have d isposed  of t h e  ques t ion .  F i n a l  legislative 
a c t i o n  w a s  taken on J u l y  3, 1995, and w a s  n o t  dispositive of t h e  
q u e s t i o n  of whether o r  no t  c o u r t  employees are "pub l i c  employees" 
for  t h e  purposes of RSA 273-A, t h e  P u b l i c  Employee Labor 
R e l a t i o n s  A c t .  Accordingly, t h e  PELRB then  i s s u e d  Decis ion N o .  
95-64 on September 15, 1995 which he ld ,  by a vote of 2 t o  1, t h a t  
employees of t h e  j u d i c i a l  branch of government, who o t h e r w i s e  
qualify w a s  p u b l i c  employees under RSA 273-A:1 I X ,  are e l igible  
t o  o r g a n i z e  a barga in ing  u n i t  t o  n e g o t i a t e  w i t h  r e p r e s e n t a t i v e s  
of t h e  N e w  Hampshire Unif ied Court  System. 

0 

On October 13, 1995, t h e  Court System f i l e d  both a Motion 
for  Rehearing and a Motion t o  D e f e r  Rul ing  on Motion for  
Rehearing.  By let ter of October 19, 1995, t h e  Assoc ia t ion  agreed 
t o  a m a x i m u m  deferral of 120 days on t h e  Court  System's Motion t o  
Defer R u l i n g .  On November 8, 1995, t h e  PELRB i s s u e d  Decis ion N o .  
95-106 which g ran ted  t h e  foregoing  deferral fo r  120 days and told 
t h e  parties t h a t ,  a t  t h e  e x p i r a t i o n  the reo f  , e i t h e r  of them may 
request t h e  PELRB t o  make a r u l i n g  on t h e  Motion for Rehearing.  
By let ter of January 22, 1996, Chr is topher  R e i d ,  E s q u i r e ,  on 
b e h a l f  of t h e  Court  System, requested a r u l i n g  on t h a t  motion a t  
t h e  e x p i r a t i o n  of t h e  deferral. 

On A p r i l  25 ,  1996, t h e  PELRB i s s u e d  Decis ion N o .  96-025 
which g r a n t e d  t h e  Motion f o r  Rehearing, l i m i t e d  t o  newly 
discovered evidence pos t -da t ing  t h e  p a r t i e s '  submission of briefs 
on March 15, 1995, said briefs forming t h e  basis f o r  Decis ion N o .  
95-64. The r ehea r ing  w a s  h e l d  by t h e  PELRB on June 11, 1996 wi th  
t h e  record be ing  he ld  open u n t i l  J u l y  1 0 ,  1996 f o r  t h e  submission 
of w r i t t e n  memoranda. The Assoc ia t ion  f i led i t s  memo and a 
motion t o  d i s m i s s  f o r  l a c k  of newly discovered evidence on June  
11, 1996. The Court  System n o t i f i e d  t h e  PELRB by le t ter  of J u l y  
1 0 ,  1996 t h a t  it had determined t h a t  it w a s  n o t  necessary  t o  f i l e  
f u r t h e r  memoranda. 

FINDINGS O F  FACT 

1. 	 Findings of fac t  1 through 6 ,  i n c l u s i v e ,  of Decis ion 
N o .  95-64, dated September 15, 1995, are reiterated 
and affirmed. 

2 .  	 The proceedings of June 11, 1996, w e r e ,  by des ign  of 
t h e  parties, limited t o  oral  arguments presented  by 
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t h e  respective counsel .  

3. 	 Counsel f o r  t h e  Court  System made l i m i t e d  o ra l  argu
ment and emphasized t ha t  t he  j u d i c i a l  branch h a s  i t s  
own personnel  r u l e s ,  i . e . ,  it does n o t  u t i l i z e  t h e  
same personnel  r u l e s  as apply to  e x e c u t i v e  branch 
employees. Those r u l e s  w e r e  adopted by t h e  Supreme 
Court  on March 4, 1996, w e l l  after t h e  f i l i n g  of t h e  
c e r t i f i c a t i o n  p e t i t i o n  on December 13,  1994. T h e  
need f o r  those r u l e s  w a s  mandated by t h e  Leg i s l a tu re  
which a lso c o n t r o l s  such matters as t h e  rate of pay 
and t h e  au tho r i zed  number of employees who are t h e  
s u b j e c t s  of t h e  pending c e r t i f i c a t i o n  p e t i t i o n .  

4 .  	 Counsel f o r  t h e  Assoc ia t ion  made limited ora l  argu
ment and emphasized t h a t  t h e  employees who are the  
s u b j e c t s  of t h e  pending c e r t i f i c a t i o n  p e t i t i o n  perform 
complicated clerical f u n c t i o n s ,  n o t  u n l i k e  complicated 
clerical f u n c t i o n s  performed by s o m e  organized  
employees of t h e  execu t ive  branch.  I n  t h i s  capacity, 
they exercise no d i s c r e t i o n  o r  judgmental f u n c t i o n s  
which would i d e n t i f y  them w i t h  t h e  j u d i c i a l  branch 
compared t o  s i m i l a r ,  b u t  n o t  n e c e s s a r i l y  i d e n t i c a l ,  
f u n c t i o n s  accomplished by c e r t a i n  execu t ive  branch 
employees. H e  argued t h a t  no d i s t i n c t i o n  should  be 
drawn f r o m  t h e  a u t h o r i t y  under which t h e  personnel  
r u l e s  f o r  t h e  j u d i c i a l  branch employees were 
promulgated, no t ing  t h a t  the  personnel  r u l e s  for  
execu t ive  branch employees w e r e  adopted under 
RSA 21-1, n o t  RSA 273-A, and there i s  no d i s p u t e  over 
t h e  ex tens ion  of collective ba rga in ing  r i g h t s  t o  those 
employees under t h e  p r o v i s i o n s  of Chapter 273-A.  
Counsel ' s  memorandum also r e fe renced  HB 2 ,  later passed 
as Chapter 308 of t h e  Sess ion  L a w s  of 1995. I n  
s e c t i o n s  106 and 107 of t h e  early drafts thereof, i t  
d e f i n e d  o u t  o r  e l imina ted  persons  employed by t h e  
legislative o r  j u d i c i a l  branches of s ta te  government 
f r o m  be ing  "pub l i c  employees" wi th in  t h e  d e f i n i t i o n  
of RSA 273-A.  Since  t h e  l e g i s l a t i o n  was never  passed 
wi th  t h e  newly def ined  exc lus ions  inc luded ,  Association 
counsel  argued t h a t  t h e r e  is contemporary legislative 
i n t e n t  t h a t  employees of t h e  legis la t ive and j u d i c i a l  
branches of state government should  be subject t o  
coverage under Chapter 273-A. 
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DECISION AND ORDER 

W e  are not persuaded by t h e  arguments made o r  t h e  briefs 
submi t ted  as t h e  r e s u l t  of t h e  r ehea r ing  t h a t  t h e r e  i s  c a u s e  for  
u s  t o  depart from our  i n i t i a l  d e c i s i o n ,  by a vote of t w o  t o  one,  
i n  t h i s  case on September 15, 1995. Decis ion No. 95-64. W e  
ma in ta in ,  by t h a t  m a j o r i t y ,  t h a t  t h e  c o u r t  
r e p o r t e r s / s t e n o g r a p h e r s  of t h e  Court  system are e n t i t l e d  t o  t h e  
r i g h t s  and privileges confer red  on a l l  public employees by RSA 
273-A. 

Chapter  273-A i s  broadly based e n a b l i n g  l e g i s l a t i o n .  I t  
d e f i n e s  "publ ic  employee" as "any person  employed by a public 
employer" and then proceeds t o  state c e r t a i n  excep t ions .  RSA 
273-A:1 I X .  Ne i the r  t h e  Court  System nor  t h e  job f u n c t i o n s  
performed by t h e  p e t i t i o n e d - f o r  employees i s  one of t h o s e  
specified excep t ions .  Add i t iona l ly ,  a t  M A  273-A: 1 X " p u b l i c  
employer" i s  de f ined  as " t h e  state and any po l i t i ca l  s u b d i v i s i o n  
thereof  ..." There i s  no l i m i t i n g  language conf in ing  Chapter  273-
A t o  t h e  employees of t h e  execu t ive  branch of s ta te  government. 
When t h e  l e g i s l a t u r e  w a s  cons ide r ing  a change t o  so l i m i t  t h e  
coverage of Chapter 273-A i n  1995, it chose n o t  t o  do so. 

Accordingly,  w e  r a t i fy  and confirm our  f i n d i n g s  anda conc lus ions  of Decision 95-64 wi thout  m o d i f i c a t i o n  or reversal. 

So ordered. 

Signed t h i s  15th day of AUGUST , 1996.-

Chairman 
By majority vote. Members E .  Vincent  H a l l  and Richard Roulx 
v o t i n g  i n  t h e  majority, Chairman E d w a r d  J. H a s e l t i n e  v o t i n g  i n  
t h e  m i n o r i t y  . 
Chairman H a s e l t i n e  main ta ins  h i s  d i s s e n t  as stated i n  Decis ion  
NO. 95-64. 


