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BACKGROUND 

The Mascenic Educat ion ,  NEA-New Hampshire ( A s s o c i a t i o n )  
f i led u n f a i r  labor practice (ULP) cha rges  a g a i n s t  t h e  Mascenic 
School D i s t r i c t  ( D i s t r i c t )  on A p r i l  18 ,  1996 a l l e g i n g  v i o l a t i o n s  
of RSA 273-A:5 I (g) and (h)  r e l a t i n g  t o  a breach  of c o n t r a c t  and 
f a i l u r e  t o  implement a f i n a l  and b i n d i n g  a rb i t ra tor ' s  a w a r d .  The 
D i s t r i c t  t h e n  f i led i ts  answer on A p r i l  26 ,  1996 and also f i led a 
P e t i t i o n  f o r  Declaratory Judgment and Stay of A r b i t r a t i o n  
Decis ion  on May 2 ,  1996. The A s s o c i a t i o n  f i led o b j e c t i o n s  
t h e r e t o  on May 1 7 ,  1996. T h e r e a f t e r  t h e s e  matters w e r e  
c o n s o l i d a t e d  and hea rd  by t h e  PELRB on June  20, 1996. The record 
w a s  h e l d  open u n t i l  J u l y  3, 1996 t o  permit t h e  parties t o  f i l e  
post h e a r i n g  memoranda. 

F I N D I N G S  O F  FACT 


1. 	 The Mascenic School District  i s  a ' pub l i c  employer" 
of t e a c h e r s  and  o t h e r  pe r sonne l  w i th in  t h e  meaning 
of RSA 273-A:1  X .  

2 .  	 The Mascenic Educat ion A s s o c i a t i o n ,  NEA-New Hampshire 
i s  t h e  d u l y  certified b a r g a i n i n g  agen t  for  t e a c h e r s  
and  c e r t a i n  o t h e r  pe r sonne l  employed by t h e  D i s t r i c t .  

3. 	 The A s s o c i a t i o n  and t h e  D i s t r i c t  have a h i s t o r y  of 
collective b a r g a i n i n g  agreements ,  i n c l u d i n g  b u t  n o t  
l i m i t e d  t o  a CBA f o r  J u l y  1, 1994 through June  30,  
1995 ( J o i n t  E x h i b i t  N o .  1) and o n e  f r o m  J u l y  1, 
1995 through June 30, 1998 ( J o i n t  E x h i b i t  N o .  2 ) .  
The CBA pr ior  i n  t i m e  t o  J o i n t  E x h i b i t  N o .  1 had  
been amended by a side letter dated October 22 ,  1992, 
t o  provide t h a t  any g r i e v a n c e  commenced between J u l y  
1, 1993 through J u n e  30, 1994 would be subject t o  
b i n d i n g  a rb i t r a t ion .  (Union E x h i b i t  N o .  1 ) .  This  
arrangement  w a s  extended by Item N o .  4 of a side 
le t ter  s igned  by t h e  D i s t r i c t  on January 31, 1994 
and  by t h e  Assoc ia t ion  on February 4 ,  1994 f o r  t h e  
J u l y  1, 1994 through June 30, 1995 school  year. 
(Union E x h i b i t  N o .  2 ) .  

4 .  	 This  case invo lves  t h e  d i s c i p l i n a r y  t e r m i n a t i o n  of 
a t e n u r e d  t e a c h e r ,  Penny C u l l i t o n ,  who t a u g h t  E n g l i s h  
for  t h e  D i s t r i c t  f r o m  1990 t o  1995. On May 15, 1995, 
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5. 


6. 


7. 


Acting Superintendent Francine F u l l a m  advised Culliton 
that she would seek to terminate her employment for 
insubordination, failure to conform to rules and 
regulations of the District, and incompetency. The 
School Board heard this matter in a grievance hearing 
which also served as the RSA 189:13 hearing by agree
ment of the parties on September 7 and 11, 1995. 
The Board then dismissed Culliton on September 25, 
1995. See School Board Decision with Findings, 9 
pages (District Exhibit No. 2) 

Culliton appealed her dismissal under Article V of 
the CBA which contains a four step grievance procedure. 
After being denied relief by the School Board, she 
appealed to Step 4 ,  binding grievance arbitration, 
as described in Finding No. 3. Her grievance claimed 
that she was dismissed without just cause in violation 
of Article VI, Section 3 of the CBA. It provides that 
"an employee shall not be disciplined up to and includ
ing non-renewal and dismissal except for just cause. 
Just cause, for the purpose of this agreement, shall 
mean the evidence supports the disciplinary action." 

This matter was heard by Arbitrator Gary Altman on 

January 9 and 12, 1996. At the commencement of those 

proceedings, the parties stipulated the following 

issues to be heard by him: 


"Whether the Mascenic Regional School District 

had just cause to dismiss Penny Culliton, as 

required under Article 6.3 of the Collective 

Bargaining Agreement? If not, what shall the 

remedy be? 


Arbitrator Altman issued his award on April 2, 1996. 

It reiterated how Culliton, English Department head 

Corriveau and Principal Dana McKenney collaborated 

on a grant from the Greater Piscataqua Charitable 

Foundation to obtain certain books for faculty 

sensitization and awareness on "issues surrounding 

homophobia and heterosexism." Ultimately four books 

were purchased: The Education of Harriett Hatfield 

by May Sarton, Maurice by E. M. Forster, The Drowning 

of Stephen Jones by May Sarton and Walt Whitman The 

Complete Poems-by Walt Whitman. According to the 

invoice, these books were obtained in June of 1994. 

After other intervening events, McKenney told Culliton 

on January 24, 1995 that the School Board wanted these 
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books purchased with grant funds taken off the shelves 

of the English Department and that she was not to use 

the books in her curriculum. Altman reported that in 

May of 1995, McKenney noticed a student with one of 

the foregoing books which was to have been removed 

from circulation and was told by the student that it 

was being used for an assignment in Culliton's class. 

She then was directed to retrieve the books from the 

students and return them to McKenney. Twelve students 

personally returned their books to McKenney; Culliton 

returned the remainder. 
F u l l a m  testified before 
Altman that, based on Culliton's conduct in the 
totality of the matter (which was detailed in the 
arbitration report in considerably more detail), 
should be dismissed. 

she 


8 .  	 In his decision Altman concluded, in pertinent part, 
that "there can be no doubt that Ms. 
understood what was asked of her by Principal 

Culliton clearly 


McKennev. . . .Ms. Culliton's actions were clearly insub+ 

ordinate. . . .Discipline for her actions was certainly 
appropriate." (Emphasis added.) In discussing what- A  


he called "the appropriateness of the penalty," 
Altman said, "the standard of just cause has long been 
held to embrace not only a finding of whether the 
alleged actions have occurred but also whether the 
discipline imposed by the employer was appropriate to 
the offense,,'citing to Elkouri and Elkouri, -How 
Arbitration Works, Vol. 4, p. 668 and to Fogel, 
"Court Review of Discharge and Arbitration Awards," 
37 Arb. J. No. 2, p. 22 (1982). Before directing a 
remedy, Altman held: 

There can be no question that Ms. Culliton's 
inappropriate behavior all revolved around 
the same fact pattern; the administration of 
the grant and the use of the grant books. 
The record demonstrates that Ms. Culliton 
was in her fifth year of employment with the 
School District and had never been disciplined 
for insubordination or  any other acts that 
would show a pattern of her having difficul
ties with supervisory authority. The record 
cannot support the conclusion that Ms. Culliton, 
as a result of this incident, could no longer 
be an effective teacher in the School District. 
Considering the totality of all the circum
stances, discharge is not an appropriate penalty 
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f o r  h e r  a c t i o n s .  Discharge i s  n o t  s u p p o r t e d  
by t h e  t o t a l i t y  of a l l  t h e  ev idence .  

T h e r e a f t e r ,  he  directed t h a t  C u l l i t o n ' s  dismissal be 
reduced t o  a one year d i s c i p l i n a r y  suspens ion  for  
which she would receive no back  pay o r  be credited 
w i t h  any s e n i o r i t y .  She w a s  t o  have been r e i n s t a t e d  
t o  h e r  t e a c h i n g  p o s i t i o n  a t  t h e  s t a r t  of t h e  1996-97 
school year. 

9 .  	 The a rb i t ra tor ' s  award stated t h a t  t h e  parties s t i p u 
lated t h a t  C u l l i t o n  " w a s  a n  e x c e l l e n t  Eng l i sh  Teacher 
a t  Mascenic [ r ] e g i o n a l  High School, and a n  extremely 
v a l u a b l e  asset t o  t h e  Eng l i sh  Department." I n  testi
mony before t h e  PELRB, bo th  McKenney and Fullam 
confirmed t h e  a r b i t r a t o r '  s o b s e r v a t i o n s  t h a t  C u l l i t o n  
had no prior record of d i s c i p l i n a r y  e v e n t s  o r  warnings 
i n  h e r  f i l e .  McKinley e x p l a i n e d  t h a t  both h i s  memo 
to  C u l l i t o n  a f t e r  t h e i r  meet ing  of September 13, 1994 
(as r e f e r e n c e d  on page 4 of t h e  a r b i t r a t i o n  award, and 
separately i d e n t i f i e d  as Union E x h i b i t  N o .  3) and an 
earlier memo f r o m  former Supe r in t enden t  Lates w e r e  
i n s t r u c t i v e  o r  in fo rma t iona l  and n o t  i n t e n d e d  t o  be 
d i s c i p l i n a r y  i n  n a t u r e .  See a l s o  le t ter  f r o m  Douglas 
Hatfield, E s q u i r e  t o  Marc Benson d a t e d  A p r i l  28, 1995 
(Union E x h i b i t  No. 4 ) .  

1 0 .  	 On A p r i l  15, 1996, t h e  Mascenic Regional School Board 
voted t o  i n s t r u c t  i t s  counse l  t o  appea l  t he  arbitra
t o r ' s  d e c i s i o n .  On A p r i l  18,  1996 t h e  A s s o c i a t i o n  
f i led t h e  i n s t a n t  complaint s eek ing  implementat ion of 
t h e  a rb i t ra tor ' s  award and a f ind ing  of u n f a i r  labor 
p r a c t i c e .  T h e  D i s t r i c t  f i led i t s  P e t i t i o n  for 
Declaratory Judgment on May 2 ,  1996 c l a iming  t h a t  t h e  
a rb i t ra tor  had exceeded h i s  a u t h o r i t y ,  t h a t  t h e  
d e c i s i o n  c o n t a i n e d  a p l a i n  m i s t a k e  of fact  and tha t  t h e  
d e c i s i o n  w a s  unsupported by a f a c t u a l  d e t e r m i n a t i o n .  

DECISION AND ORDER 

By s t i p u l a t i o n  of t h e  parties,  w e  are called upon t o  examine 
t w o  aspects of t h i s  case: (1) whether w e  w i l l  e n t e r t a i n  a review 
of t h e  a r b i t r a t o r ' s  award and (2 )  if so, whether t h e  D i s t r i c t  
w i l l  prevail i n  i t s  d e c l a r a t o r y  judgment p e t i t i o n .  T h e  f i rs t  
i s s u e  i s  e a s i l y  disposed of by o u r  practice as well as by case 
l a w .  Were t h e  a r b i t r a t i o n  t o  have been an  advisory one,  w e  would 
have had a u t h o r i t y ,  o r  even a mandate, t o  conduct  a h e a r i n g  t o  
a s s u r e  f i n a l i t y  t o  t h e  process .  "When t h e  parties t o  a 

0 
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collective b a r g a i n i n g  contract have n o t  agreed  t o  be bound by a n  
arbitrator 's  decision, t h e  PELRB, i n  t h e  c o n t e x t  of a n  u n f a i r  
labor practice charge,  must conduct  a de novo e v i d e n t i a r y 
h e a r i n g . "  Appeal of Campton School D i s t r i c t ,  138  N . H .  287 a t  270 
( 1 9 9 4 ) .  I n  t h i s  case, t h e  Assoc ia t ion ,  which had b i n d i n g  
a r b i t r a t i o n ,  f i l ed  a charge f o r  breach of c o n t r a c t  fo r  n o t  
f o l l o w i n g  t h e  CBA r e l a t i v e  t o  t h e  f i n a l  and b i n d i n g  n a t u r e  of t h e  
a r b i t r a t i o n .  W e  believe w e  have a basis t o  review based on t h a t  
compla in t .  

T h e  A s s o c i a t i o n  cited Appeal of I n t e r n a t i o n a l  A s s o c i a t i o n  of 
F i r e f i g h t e r s ,  123 NH 404 (1983) i n  i t s  brief fo r  t h e  p r o p o s i t i o n  
t h a t  w h e r e  t h e  working  agreement between . . . [t h e  parties] made no  
r e f e r e n c e  t o  t h e  s t a t u t e  governing a r b i t r a t i o n  and did n o t  
provide f o r  an  appeal t o  t h e  . . . [PELRB], b u t  i n s t e a d  expressly 
stated t h a t  t h e  a r b i t r a t o r ' s  award w a s  t o  be b i n d i n g  upon both 
t h e  union and  t h e  c i ty ,  t h e  . . . [PELRB] correctly r u l e d  t h a t  t h e  
a r b i t r a t o r ' s  decision w a s  n o t  s u b j e c t  t o  review by t h e  [PELRB] 
board." W e  believe t h a t  such a r e s e r v a t i o n  did exis t .  T h e  l a s t  
s e n t e n c e  of t h e  t h i r d  paragraph of Union Ex. N o .  1 provides t h a t  
" the  parties agree t h a t  enforcement of  t h i s  agreement  s h a l l  be 
p u r s u a n t  t o  RSA 273-A befo re  t h e  Public Employee L a b o r  R e l a t i o n s  
Board." Additionally,  t h e  RSA 542 review did n o t  e n t e r  t h e  CBA 
u n t i l  it became par t  of Article 5 . 2  of t h e  1995-98 agreement .  
( J o i n t  Ex. N o .  2 )  T h i s  concept  has  f u r t h e r  s u p p o r t  i n  Board of 
T r u s t e e s  V.  Keene State  Col lege  Educ. A s s n . ,  126 NH 339 a t  342 
(1985) which  provided t h a t  t h e  PELRB 'has no  g e n e r a l  a u t h o r i t y  t o  
r e v i e w  an a r b i t r a t i o n  award, a b s e n t  s o m e  i n d i c a t i o n  t h a t  t h e  
parties i n t e n d e d  t o  reserve a r i g h t  t o  a d m i n i s t r a t i v e  review of 
t h e  award." A g a i n ,  w e  believe t h e s e  cases s u p p o r t  o u r  a u t h o r i t y  
t o  review. 

A s  t o  compliance w i t h  a n e g o t i a t e d  g r i e v a n c e  p rocedure ,  
b i n d i n g  a r b i t r a t i o n  i n  t h i s  case, followed by t h e  A s s o c i a t i o n ' s  
ULP f i l ed  A p r i l  18,1996, w e  a g a i n  believe there i s  a basis fo r  
o u r  review. "The  j u r i s d i c t i o n  of t h e  a rb i t ra tor  over the  p a r t i e s  
and  t h e  s u b j e c t  matter depends e n t i r e l y  upon t h e  v o l u n t a r y  
agreement of t h e  parties." Appeal of t h e  Board of T r u s t e e s  f o r  
Keene S ta te  C o l l e q e ,  129 NH 632 a t  635 (1987) .  "The e x t e n t  of a n  
arbi t ra tor ' s  j u r i s d i c t i o n  depends on t h e  e x t e n t  of t h e  parties '  
agreement t o  arbi t ra te ."  C i t y  of Nashua V .  Murray, 128 NH 417 a t  
420 (1986) .  This  w a s  fol lowed f o u r  years l a t e r  by Appeal of C i t y  
of Nashua, 132 NH 699 a t  703 (1990) hold ing  t h a t  t h e  agreement of 
t h e  parties determines t h e  j u r i s d i c t i o n  of t h e  a rb i t ra tor  over 
t h e  s u b j e c t  matter of t h e  dispute. Here, t h e r e  was an  agreement  
t o  arbitrate,  a s t i p u l a t e d  i s s u e  and a b i n d i n g  a r b i t r a t i o n  
process followed by a ULP complaint  seeking  enforcement .  We 
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believe o u r  review of t h e  award i s  t i m e l y ,  war ran ted  and  w i t h i n  
t h e  contempla t ion  o f  RSA 273-A. 

With t h i s  i n  mind, w e  t u r n  our  a t t e n t i o n  t o  t h e  p l e a d i n g s ,  -

n o t i n g  t h a t  t he  District’s Dec la ra to ry  Judgment P e t i t i o n ,  by 
itself i s ,  i n  our  op in ion ,  s u f f i c i e n t  t o  tr igger o u r  r e v i e w  of 
t h e  case as i t  has p rogres sed  t o  date.  I n i t i a l l y ,  w e  must n o t e  
t h a t  t h e  D i s t r i c t ‘ s  p e t i t i o n  i s ,  a t  least par t ia l ly ,  flawed i n  
paragraphs 11, 12 anc! 13 r e l a t i n g  t o  an alleged mis t ake  of fact .  
According t o  testimony w e  heard  and Union Ex. N o .  4 ,  t h e  p r ior  
i n s t a n c e s  of D i s t r i c t  c o n t a c t  with C u l l i t o n  did n o t  i n v o l v e  
d i s c i p l i n a r y  even t s .  F inding  N o .  9 .  

T h e  District’s p e t i t i o n  a t  paragraphs 1 0  and 1 7 ,  a l so  
asserts t h a t  t h e  a r b i t r a t o r  exceeded o r  abused his a u t h o r i t y .  W e  
disagree. The p a r t i e s  s t i p u l a t e d  an i s s u e  t o  be h e a r d  and 
decided by t h e  a rb i t r a to r .  Finding N o .  6 .  They chose  t h e  i s s u e  
and t h e  words t h e y  wanted. I n  p a r t i c u l a r ,  t h e  i s s u e  posed t h e  
q u e s t i o n  of  whether t h e  District had j u s t  cause  t o  dismiss 
C u l l i t o n .  (Emphasis added.) The i s s u e  could  have been worded t o  
address t h e  i s s u e  of a u t h o r i t y  t o  d i s c i p l i n e  C u l l i t o n ;  i t  w a s  
no t .  Given t h e  c i rcumstances ,  t h e  a r b i t r a t o r  found t h a t  
C u l l i t o n ’ s  conduct w a s  such as t o  warran t  d i s c i p l i n e ,  b u t  n o t  
d i s m i s s a l .  Having so found,  he  then proceeded t o  direct a remedy 
under  t h e  ‘If n o t ,  what  s h a l l  t h e  remedy be” p o r t i o n  of t h e  
s t i p u l a t e d  i s s u e .  H e  acted wi th in  t h e  a u t h o r i t y  c o n f e r r e d  i n  t h e  
c r a f t i n g  of t h e  i s s u e  and,  i n  doing so, d i scha rged  h i s  d u t i e s  and  
r e s p o n s i b i l i t i e s  as a rb i t r a to r .  Under Nashua V .  Murray, s u p r a ,  
t h e  1987 Keene State case, supra ,  and Appeal o f  C i t y  of Nashua, 
s u p r a ,  t h e  a r b i t r a t o r  d id  no m o r e  than t h e  p a r t i e s  agreed t h a t  he 
cou ld  do i n  t h e i r  g r i evance  procedure and requested h i m  t o  do by 
t h e  wording of t h e  i s s u e  submi t ted  for de te rmina t ion .  H e  acted 
w i t h i n  t h e  scope of  t h e  parties’ agreement t o  a rb i t ra te .  H i s  
d e c i s i o n  should  not  now be reversed or modif ied because  one of 
t h e  parties did n o t  l i k e  t h e  dec i s ion  he  rendered.  The parties 
have had t h e  ” b e n e f i t  of t h e i r  bargain” t o  a rb i t r a t e .  There i s  
no cause t o  i n t r u d e  i n t o  t h e  b e n e f i t  of  t h a t  b a r g a i n  o r  t o  
i n v a l i d a t e  t h e  a r b i t r a t i o n  d e c i s i o n .  

W e  have a l s o  cons ide red  those  elements  of t h e  District‘s 
p e t i t i o n  which allege t h e  a r b i t r a t o r ’ s  d e c i s i o n  t o  have been 
u n j u s t  and unsupported by f a c t u a l  de te rmina t ion  and f i n d  them t o  
be want ing  because t h e  D i s t r i c t  fa i led  t o  p r e s e n t  s u f f i c i e n t  
clear and  convincing ev idence  t h a t  t h i s  w a s  t h e  case. Having SO 

found and  having already d i s c u s s e d  t h e  mistake o f  fact  and  abuse  
of a u t h o r i t y  arguments as w e l l  as cases on the  subject, w e  DENY 
relief r eques t ed  i n  the  District’s P e t i t i o n  f o r  Declaratory 
Judgment and w e  DENY t h e  District‘s request t o  stay t h e  
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implementation of the arbitrator‘s decision. By so doing, the 

arbitrator’s award is validated and is to be implemented 
forthwith. Having so provided, no further remedy on the 
Association’s ULP is required. 

0 
So ordered. 


Signed this 22nd day of August , 1996. 

J HASELTINEBy unanimous vote. Chairman Edward J. Haseltine presiding. 
Members Richard E. Molan, E s q .  and Richard W. Roulx present and 
voting. 


