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BACKGROUND 

0 


0 


T h i s  c a s e  comes b e f o r e  t h e  P u b l i c  Employee Labor R e l a t i o n s  Board on remand 
from t h e  New Hampshire Supreme Cour t .  I n  Appeal of  t h e  Sanborn Regional  School  
D i s t r i c t ,  NH 89-529 (August 1 4 ,  1990) t h e  New Hampshire Supreme Court  r e v e r s e d  
a d e c i s i o n  of t h e  PELRB which d i s m i s s e d  a n  u n f a i r  l a b o r  p r a c t i c e  compla in t  by 
t h e  Sanborn Reg iona l  School D i s t r i c t .  The D i s t r i c t  complained a g a i n s t  t h e  
Sanborn Reg iona l  Educat ion A s s o c i a t i o n  f o r  i t s  r e f u s a l  t o  b a r g a i n  about  t h e  
e f f e c t  of t h e  March 9,  1989 r e j e c t i o n  by v o t e r s  of t h e  c o s t  i t e m s  i n  t h e  second 
y e a r  of a t h r e e - y e a r  c o n t r a c t .  It w a s  t h e  p o s i t i o n  of t h e  School D i s t r i c t  t h a t  
t h e  e f f e c t  of the r e j e c t i o n  by t h e  v o t e r s  w a s  t o  r e q u i r e  t h e  p a r t i e s  t o  r e 
n e g o t i a t e  t h e  c o s t  i t e m s  of t h e  c o n t r a c t .  The A s s o c i a t i o n  took  t h e  p o s i t i o n  
t h a t  t h e  t h r e e - y e a r  c o n t r a c t  had been adop ted  when t h e  v o t e r s  funded t h e  f i r s t  
y e a r  of  t h e  c o n t r a c t  a t  t h e i r  1988 School D i s t r i c t  meet ing.  The PELRB a g r e e d  
w i t h  t h e  p o s i t i o n  of t h e  A s s o c i a t i o n .  The Supreme Court  r e v e r s e d  t h a t  d e c i s i o n ,  
s t a t i n g  t h a t  u n l e s s  t h e  v o t e r s  c l e a r l y  unde r s tood  t h e  r a m i f i c a t i o n s  of t h e i r  
v o t e  and u n l e s s  t hey  were c l e a r l y  "warned1' t h a t  t h e  e f f e c t  of  r a t i f y i n g  t h e  
f i r s t  y e a r  w a s  t o  r a t i f y  a l l  t h r e e  y e a r s  of t h e  c o n t r a c t  as t o  c o s t  i t e m s ,  t h e  
v o t e  t o  r a t i f y  t h e  f i r s t  y e a r  d i d  n o t  i n  f a c t  a d o p t  t h e  t h r e e - y e a r  c o n t r a c t .  
I n  i t s  d e c i s i o n ,  t h e  New Hampshire Supreme Court  upheld t h e  p r o p o s i t i o n  t h a t  
mu l t i -yea r  c o n t r a c t s  a r e  l e g a l  under New Hampshire l a w .  N e v e r t h e l e s s ,  t h e  
Court  s t a t e d  t h a t  a b s e n t  " . . . any  ev idence  i n  t h e  r e c o r d  e s t a b l i s h i n g  t h a t  t h e  
v o t e r s  had knowledge of t h e  f i n a n c i a l  terms r e l a t i n g  t o  a l l  t h r e e  y e a r s  t o  
t h e  C o l l e c t i v e  Barga in ing  Agreement, t h e  D i s t r i c t  i s  n o t  bound t o  fund t h e  
second and t h i r d - y e a r  terms of t h e  Agreement." Appeal of Sanborn Regional  
School  Board, s u p r a  a t  page 8. 

The Supreme Court ,  i n  i t s  d e c i s i o n ,  s t a t e d  t h a t  i f  a p r o p e r  warning of  
t h e  m u l t i - y e a r  n a t u r e  of a c o n t r a c t  w a s  c l e a r l y  i n d i c a t e d  i n  t h e  w a r r a n t  f o r  
t h e  School  D i s t r i c t  meet ing o r  by o t h e r  a p p r o p r i a t e  " a l t e r n a t e  mechanism by 
which t h e  D i s t r i c t  v o t e r s  may be  s u f f i c i e n t l y  a p p r i s e d  of s u b j e c t  m a t t e r  upon 
which f a v o r a b l e  a c t i o n  w i l l  b i n d  t h e  D i s t r i c t  t o  monetary o b l i g a t i o n s  e x t e n d i n g  
over  a term of y e a r s  under a C o l l e c t i v e  B a r g a i n i n g  Agreement...", a m u l t i - y e a r  
agreement c o u l d  be adopted by a p p r o p r i a t e  v o t e  a t  t h e  School  D i s t r i c t  mee t ing .  
The Supreme Court  i n d i c a t e d  t h a t  a c l e a r  e x p r e s s i o n  i n  t h e  w a r r a n t  a r t i c l e  
would be such  a mechanism b u t  t h a t  o t h e r  mechanisms a l s o  e x i s t .  The Court  
d i d  n o t  d e f i n e  t h e  non-warrant a r t i c l e  " a l t e r n a t e  mechanisms' ,  however. 

On remand, t h e  PELRB h a s  h e l d  two h e a r i n g s .  The f i r s t  h e a r i n g  c o n s i d e r e d  
t h e  purpose of t h e  remand. It w a s  argued a t  t h a t  h e a r i n g  by t h e  School D i s t r i c t  
t h a t  t h e  r e a s o n  f o r  t h e  remand w a s  t o  c o n s i d e r  i t s  u n f a i r  l a b o r  p r a c t i c e  compla in t  
which, by r e v e r s a l  of t h e  e a r l i e r  PELRB d e c i s i o n ,  had been r e i n s t a t e d  and 
t h e r e f o r e  had t o  be a c t e d  upon by t h e  Board. The A s s o c i a t i o n  argued t h a t  t h e  
purpose of t h e  remand w a s  t o  f a s h i o n  a p p r o p r i a t e  a l t e r n a t e  mechanisms b u t  n o t  
t o  a c t  on t h e  i n i t i a l  u n f a i r  l a b o r  p r a c t i c e  compla in t .  A t  t h e  f i r s t  h e a r i n g ,  
t h e  School D i s t r i c t  made a motion t o  withdraw i t s  compla in t .  Th i s  r e q u e s t  
was opposed by t h e  A s s o c i a t i o n  on t h e  b a s i s  t h a t  i t  had f i l e d  a c ross -compla in t  
i n  t h e  o r i g i n a l  a c t i o n  and a d i s m i s s a l  would p r e j u d i c e  i t s  r i g h t s  under i t s  
c ross -compla in t .  The cross-complaint  had sough t  a n  u n f a i r  l a b o r  p r a c t i c e  
f i n d i n g  a g a i n s t  t h e  d i s t r i c t  due i t s  r e f u s a l  t o  honor t h e  t h r e e - y e a r  agreement .  

A second h e a r i n g ,  l i m i t e d  t o  t h e  q u e s t i o n  of what o c c u r r e d  a t  t h e  1988 
School D i s t r i c t  mee t ing ,  was h e l d  on December 11, 1990.  The purpose of t h e  
h e a r i n g  was t o  de t e rmine  whether t h e  v o t e r s  were s u f f i c i e n t l y  "warned" a t  t h e  
School D i s t r i c t  meet ing i n  1988 s o  t h a t  t h e  e f f e c t  of t h e i r  v o t e  funding t h e  
c o s t  i t ems  f o r  t h e  p a r t i e s  would have t h e  e f f e c t  of b i n d i n g  t h e  School D i s t r i c t  
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for all three years. Put in another way, the inquiry was to see whether the 

events at the 1988 meeting constituted an appropriate "alternate mechanism'' 

for notice to the voters that their action was to consider a multi-year contract 

and act upon it.
0 

FINDINGS OF FACT AND RULINGS OF LAW 


The Board has considered evidence presented to it at the December 11 
hearing. Both parties had an opportunity to present evidence of the events at 
the School District meeting held on March 3 ,  1988. This meeting was held three 
days after the Association had ratified the three-year agreement which had been 
agreed upon by the negotiators for both parties, and approximately two weeks 
after the School Board had ratified the contract. Both ratifications occurred 
after the warrant for the School District meeting had been printed and posted in 
accordance with New Hampshire law. Therefore, there was no opportunity after 
the parties reached agreement for a new warrant article to be drafted, no 
opportunity for a public hearing to be held to discuss the specific items of 
the agreement, and no time for the School Board or the Union to put out letters, 
notices of press releases. Indeed, evidence at the hearing indicated that no 
such publicity took place prior to the meeting. At the meeting, a representative 
of the School Board read a speech which clearly stated that the agreement "is 
a three-year contract and tonight we are asking for District approval for the 
first year of that contract." The statement went on to describe the cost in 
the first year and indicated that, as to additional years, "in the second 
year of the contract there is a 10%increase, raising starting salaries to 
$19,450,  and in the third year it is a 11% increase raising starting salaries 
to $22,000." There was no additional discussion of the cost of the second and 
third years. There was a detailed estimate of the cost for the first year. 
Evidence at the hearing indicated that all witnesses understood that the School 
Board representative had stated that it was a three-year agreement but there was 
no discussion as to the legal effect of the vote for the first year binding the 
District to the three-year agreement. Some evidence indicated that when a 
question was asked, some representative of the School Board or other party 
present at the meeting indicated that the vote was only on the first year and 
additional votes would be taken for subsequent years. Additional evidence 
presented by a then-member of the School Board indicated that a member did 
not understand the ramifications of the vote and thought that the action at 
the School District meeting was merely to fund the first year of the contract, 
leaving the second and third years open to further action by subsequent School 
District meetings. 

There was conflicting evidence at the hearing as to what individuals 

attending the meeting thought or understood the legal effect to be, witnesses 

produced by the Association indicating that they thought it was a three-year 

contract binding the District to fund all three years, and witnesses produced 

by the School Board stating that they believed that the action requested and 

taken merely ratified the first year's cost items with other years to be voted 

on subsequently. 


What is clear and what the Board finds is that there was no clear discussion 
or presentation concerning the legal effect of the vote. There was nothing in the 
warrant, discussion prior to the vote taken, or official record of the School 
District meeting which could in any matter be construed to notify the voters 
either before or at the hearing that if they voted for the first years of the 
contract, they would be binding the District for all three years. While it 
was the position of the PELRB and the understanding of  the Association prior

0 
to the Supreme Court decision that a vote on the first year would have that 
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e f f e c t ,  t he  Supreme Court  h a s  c l a r i f i e d  t h a t  i s s u e  and r e q u i r e s  t h a t  such  
n o t i c e  must have been c l e a r  e i t h e r  th rough t h e  war ran t  o r  a c c e p t a b l e  

a l t e r n a t e  mechanism'' f o r  t h e  v o t e  t o  have had a mul t i -yea r  b i n d i n g  e f f e c t ."0 
On t h e  b a s i s  of t h e  ev idence  p r e s e n t e d ,  t h e  Board i s  u n a b l e  t o  f i n d  t h a t  

t h e r e  was any a c c e p t a b l e  a l t e r n a t e  mechanism employed a t  t h e  1988 School  D i s t r i c t  
mee t ing  f o r  t h e  Sanborn Regional  School  D i s t r i c t  a s  r e q u i r e d  by t h e  Supreme 
C o u r t .  A t  a minimum, such  a mechanism must n o t i f y  t h e  v o t e r s  of t h e  l e g a l  
e f f e c t  of t h e i r  a c t i o n  t o  b ind  t h e  D i s t r i c t  t o  a mul t i -yea r  c o n t r a c t  
n o t i f y  them o f  t h e  c o s t  o f  such  a n  a c t i o n  i n  each  y e a r  of t h e  c o n t r a c t .  
N e i t h e r  c r i t e r i o n  was met i n  t h i s  c a s e .  There w a s  on ly  g e n e r a l  d i s c u s s i o n  
of  t h e  c o s t  i n  second and t h i r d  y e a r s  of t h e  c o n t r a c t  and t h e r e  w a s  no 
c lear  warning t h a t  t h e  v o t e  t o  be  t aken  would b ind  t h e  D i s t r i c t  f o r  t h r e e  
y e a r s  f o r  c o s t  i t ems .  T h e r e f o r e ,  t h e  a s s e r t i o n  t h a t  an e f f e c t i v e  a l t e r n a t e  
mechanism w a s  employed f a i l s .  

The PELRB w i l l  ho ld  a subsequen t  h e a r i n g  and a c c e p t  s u g g e s t i o n s  from a l l  
i n t e r e s t e d  p a r t i e s  as t o  p o s s i b l e  a l t e r n a t e  mechanisms which may be  employed 
t o  n o t i f y  v o t e r s .  It i s  c lear  from t h e  Supreme Court  d e c i s i o n  t h a t  a w a r r a n t  
a r t i c l e  which c l e a r l y  s e t s  f o r t h  t h a t  t h e  v o t e  t o  be t aken  w i l l  have a m u l t i 
y e a r  e f f e c t  and which warns t h e  v o t e r e s  e f f e c t i v e l y  a s  t o  t h e  c o s t  o f  t h e  
c o n t r a c t  t o  be  cons ide red  i s  s u c h  a mechanism. It i s  a l s o  c l ea r  t h a t  t h e  
Supreme Court  contempla tes  t h a t  o t h e r  mechanisms can e x i s t .  A s  s t a t e d  above,  
such  mechanisms would have t o  c l e a r l y  n o t i f y  v o t e r s  of t h e  l e g a l  e f f e c t  and 
c o s t  of  any c o n t r a c t .  They would a l s o  have t o  warn t h e  v o t e r s  p r i o r  t o  t h e  
mee t ing  of  such  m a t t e r s  so t h a t  v o t e r s  would have an o p p o r t u n i t y  t o  a t t e n d  
t h e  meet ing .  The Board i s  n o t  p repa red  t o  s e t  f o r t h  a d e f i n i t i v e  l i s t  of 
such  mechanisms i n  t h i s  d e c i s i o n  and n o t e s  t h a t  p a r t i e s  proceed  a t  t h e i r  own 
p e r i l  i f  t hey  employ any mechanism o t h e r  t h a n  a c lear  s t a t e m e n t  i n  t h e  w a r r a n t  
a r t i c l e  of t h e  c o s t  and e f f e c t  of  mu l t i -yea r  agreement p r o p o s a l s  b e i n g  
submi t t ed  f o r  r a t i f i c a t i o n .  

0 

The Sanborn Regional  School  Board submi t t ed  r e q u e s t s  f o r  f i n d i n g s  of 
f a c t  and r u l i n g s  of l a w  a t  t h e  c o n c l u s i o n  of t h e  December 11 h e a r i n g .  While 
t h e  Board has  made i t s  f i n d i n g s  above on a l l  r e l e v a n t  m a t t e r s ,  i t  r u l e s  on 
t h e  r e q u e s t s  as fo l lows :  

Reques ts  # l ,  5 ,  16 ( a s  s t a t e d ) ,  2 1  and 22 a r e  denied .  
Requests  # 2 ,  3,  4 ,  6 ,  7 ,  8 ,  9 ,  11, 1 2 ,  1 4 ,  15, 1 7 ,  18, 19, 20, and 

23 a r e  g r a n t e d .  

Request # 1 0  i s  g ran ted  e x c e p t  t h e  c h a r a c t e r i z a t i o n  as t o  what p a r t  
of  t h e  day r a t i f i c a t i o n  t o o k  p l a c e .  

Request #13 i s  g r a n t e d  i n  p a r t  b u t  t h e  e n t i r e  s t a t e m e n t  of  Mur ie l  
I n g a l l s  r e l e v a n t  t o  t h e  i s s u e  i s  "The agreement i s  a t h r e e  y e a r  
c o n t r a c t  and t o n i g h t  we a r e  a s k i n g  f o r  D i s t r i c t  a p p r o v a l  f o r  t h e  
f i r s t  y e a r  of t h a t  c o n t r a c t . "  The Board f i n d s  t h i s  t o  be  
i n s u f f i c i e n t  e x p l a n a t i o n  as t o  t h e  l e g a l  o r  f i n a n c i a l  e f f e c t  of 
t h e  v o t e .  

The remedy r eques t ed  by t h e  School  D i s t r i c t  i s  an u n f a i r  l a b o r  p r a c t i c e  
f i n d i n g  a g a i n s t  t he  A s s o c i a t i o n  f o r  i t s  f a i l u r e  t o  n e g o t i a t e  a f t e r  r e j e c t i o n  
by t h e  v o t e r s  of t h e  second y e a r  of  t h e  c o n t r a c t  a t  i t s  1989 School  D i s t r i c t  
meet ing .  Given t h e  then -unde r s t and ing  of  t h e  A s s o c i a t i o n  a s  t o  t h e  l e g a l  
e f f e c t  of t h e  v o t e  a t  t h e  1988 meeting, t h i s  Board i s  r e l u c t a n t  t o  f i n d  an 
u n f a i r  l a b o r  p r a c t i c e  because of t h e  f a i l u r e  t o  n e g o t i a t e .  The A s s o c i a t i o n  

0 
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requested an unfair labor practice finding against the School District for its 

failure to observe the three-year contract, notwithstanding the 1989 vote. 

Because of the Supreme Court decision and the inability to find that an alternate 

mechanism consistent with the requirements of the Supreme Court decision was 

employed at the 1988 meeting, the Board denies the request of the Association. 

However, the parties are ordered to meet and confer concerning the effect of 

the rejection by the voters of the second year cost items, consistent with 

RSA 273-A and the Supreme Court decision. 


ORDER 


Consistent with the above decision, the PELRB issues the following order: 


1 .  

2. 


3 .  

s o  

The Sanborn Regional School Board and the Sanborn Regional 
Education Association are hereby ordered to meet, confer 
and negotiate concerning the effect of the rejection by 
the voters in the second year of their three-year agreement 
at the 1989 School Board meeting and report the results of 
their negotiations to this Board thirty (30 )  days from the 
date hereof and at thirty (30)  day intervals thereafter 
until agreement is reached. 

The request for unfair labor practice findings by each 

party against the other are hereby denied given the 

circumstances of the case. 


A further hearing by the PELRB will be held concerning 

appropriate alternate mechanisms for notification in multi

year contract cases will be scheduled by the Board at its 

convenience. 


ordered. 


Signed this 28th day of January, 1991. 


C h a i r m a n  


By unanimous vote. Chairman Edward J. Haseltine presiding. Members Seymour 

Osman and E. Vincent Hall present and voting. Also present, Board Counsel., 

Bradford E. Cook, Esq. 



