My own take on the decision ...

I was fascinated by the detailed discussion of use vs area variances in the concurring opinion. It seemed to be almost completely peripheral to the bottom line of the concurrence. After all, in states that treat area variances differently, they get a more lenient standard (typically the deliciously vague "practical difficulties"). If Duggan and Dalianis had felt that the variance should have been granted, then an area variance standard would have given them something to hang that opinion on; but their conclusion seems to be, "Even if we had a weaker standard for area variances, this case wouldn't satisfy it." But nobody had even raised the question of area vs use variances, so why bring the issue up at all? Does this possibly foreshadow an intention to try to insert area variances in New Hampshire case law when a more suitable case comes along?

Aside from that interesting digression, the concurrence seems to be a perfectly reasonable analysis (i.e., it agrees with the way that I've interpreted the variance standard since Simplex :-). It basically says, "Even in the Simplex standard, there has to be *something* unique about the property to justify the variance." (I'm a simple-minded sort, and like to have simple formulas to remember these standards. The one I've been using is that the old hardship standard was "The property is uniquely unsuitable for any permitted use"; the Simplex hardship standard is "the property is uniquely *suitable* for some un-permitted use." That seems to cover the essence of Rancourt, anyways.)

As for the dissent, you left out the interesting phrase from the first sentence, "we believe that the special concurrence has misinterpreted the unnecessary hardship test." Then we get the ascinating argument, "Each piece of real property possesses characteristics which contribute to its uniqueness. To hold otherwise would be contrary to our long-standing justification for ordering the specific performance of land contracts. ... The fact that other properties in the zoning district contain some or even all of the same characteristics does not negate a particular property uniqueness." I.e., every property is unique in some way or other, so the phrase "considering the property's unique setting in its environment" is to be reduced to basically meaningless dicta.

And as for the primary opinion -- who in the world decides a variance  on "spirit of the ordinance"? Is it possible to read that opinion as anything other than an attempt to avoid coming down on either side in the dispute between the concurrence, which seems to indicate a distinct uneasiness with the potential excesses of the Simplex standard, and the dissent, which seems to say, "Yes, the Simplex decision is a radical departure, and we meant every word of it"?

I'm looking forward to the future innings of this ball game!
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