Hello, again:

Tom Johnson, Durham's CEO, has asked me to clarify how this case impacts upon ZBA decision making.  I don't think I can, because I don't think it does, yet.  Rather, I see Bacon as a possible foreshadowing of where the NH Supreme Court may be going in the future--possibly distinguishing between use and area variances, possibly tightening up on hardship again in the wake of Simplex.  To an extent, I agree with Neil Faiman's exasperated comment about zoning boards never deciding cases on the "spirit of the ordinance" criterion of variances, but it is part of the law, nonetheless.  Perhaps Broderick is staking out some ground there, too.  

Neil also pointed out the comment in the dissent likening the uniqueness prong of the hardship criterion to court orders for specific performance of land contracts.  When I first read that (and every time since), I was puzzled because I remember earlier cases in which the court expressly dismissed the application of notions of contract law to zoning matters.  (See, for example, AWL Power v. Rochester, especially the paragraph discussing "substantial construction".  But there may be some notions of contract law that are applicable to zoning actions--at least that's what the dissent says.  

I suppose the best advice I can give is not to worry over this case, as its jumble of opinions doesn't help us a great deal.  That said, Broderick's opinion does carry weight--not just because he's the Chief, but because it is presented as the "opinion of the court".  In a recent US Supreme Court case ("Pap's Kandyland v. Erie (PA)"), the plaintiff argued--among many other things--that because the US Supreme Court's opinions on local regulation of adult businesses was confused by so many opinions, concurrences, and dissents that no real opinion could be found, and should be ignored.  As you can imagine, the US Supreme Court, not known for any lack of ego, took a very dim view of this position.  

I repeat the conclusion of my first comments on this case: time will tell. That's a hopeful statement.  
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