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Schedule for this afternoon’s session:

1:30 – 1:45
Group assignments

Explanation of how the role play will function

Discussion about the three-part hardship test from the Simplex case

Discussion of use of the hardship criteria worksheet

1:45 – 2:05
Role play

2:05 – 2:20
Questions from each group (one per group, more if we have time)

2:20 – 2:40
Individual group deliberations (decide to grant or deny the variance and why)

2:40 – 3:00
Each group reports its decision

Discussion of Bacon v. Town of Enfield, decided January 30, 2004

The five variance criteria:

1.
No decrease in value of surrounding properties would be suffered; 

2.
Granting the variance would not be contrary to the public interest; 

3.
Denial of the variance would result in unnecessary hardship to the owner seeking it; 

a. The zoning restriction as applied to the applicant's property interferes with the applicant's reasonable use of the property, considering the unique setting of the property in its environment. 

b. No fair and substantial relationship exists between the general purposes of the zoning ordinance and the specific restrictions on the property.

c. The variance would not injure the public or private rights of others.

4.
By granting the variance substantial justice would be done; and 

5.
The use must not be contrary to the spirit and intent of the ordinance.

Sound and Fury in Inverness, New Hampshire

The Cast of Characters

APPLICANT

MacBeth
Clay Mitchell

After a murderous legal struggle with Duncan, MacBeth is declared owner of the castle “Dunsinane” on the shores of Lake Inverness.  Duncan, the former owner, dies under mysterious circumstances.  Goaded by his ambitious wife, Lady, MacBeth will stop at nothing to fulfill his vision of converting the heat source for Dunsinane from wood to propane.  

ABUTTER

MacDuff
Ted Diers

A long-time business associate of Duncan’s, MacDuff would like nothing more than to challenge MacBeth at every turn.  In this case, he’s the chairman of the conservation commission.  He’s also MacBeth’s waterfront neighbor.  

THE BUILDING INSPECTOR

Hecate
Chris Northrop

Hecate is so strict that her interpretations are deemed a fate worse than death.  She’s also a bit quirky, devoting much of her free time to finding words that rhyme with “trouble.”  Hecate is often accompanied by her three assistants—the electrical, mechanical, and plumbing inspectors.

The Uber-Chairman

Banquo
Ben Frost

A noble knight, Banquo is the chairman of the ZBA.  He’s actually dead, but he keeps showing up at the meetings and no one else wants the job.  

Apologies to William Shakespeare.  None of these characters is based upon a real person, past, present, or future, insofar as we can reasonably ascertain.  

Background to the Case

Setting: Inverness, New Hampshire—a small town, just like the rest of them.  

After emerging victorious from a protracted corporate legal battle with his former friend and partner, Duncan, MacBeth decides to use his spoils to upgrade his lakeside castle—converting it from wood heat to propane (it’s just too costly to keep shipping logs from Birnam Wood).  MacBeth’s wife, Lady, tells MacBeth to get the work done quickly and to ignore the local permitting process.  In the local diner, she was overheard loudly saying to her husband, “What need we fear who knows it when none can call our power to account?” and that the local building inspector was “just an idiot telling insignificant tales.”

So MacBeth hires a contractor to install the necessary equipment to convert the castle to propane.  MacBeth decides to have the propane boiler installed on the lake side of the castle because he knows Lady won’t want to see it from the driveway, and he has the contractor build a turret around it to protect the boiler from the elements.  

MacBeth’s neighbor, Duffy MacDuff (incidently, an old friend of Duncan’s) complains to the local authorities when he sees what has happened.  MacDuff is chairman of the local conservation commission, and is sure that MacBeth has violated the town’s zoning ordinance, particularly the 50-foot shoreland setback.  

Hecate pays a visit to the castle and informs MacBeth that the new turret is indeed in violation of the shoreland setback, even though the remainder of the castle is a grandfathered non-conforming use (the castle was built a long time before the zoning ordinance was adopted by the town).  Hecate says that before she can issue an after-the-fact building permit, MacBeth must first get a variance from the ZBA.  She says if he doesn’t comply, there’ll be “double trouble.”

Banquo, the spectral chairman of the ZBA, will guide your deliberations.  

Facts for you to consider:

· The castle is a legal non-conforming use, as it was built before the adoption of zoning.  Almost all of the structure is within the 50-foot shoreland setback.  Expansion of the structure within the 50-foot shoreland setback requires a variance.  

· Aside from the expansion that is the subject of the application, the applicant is not in violation of the ordinance

· The propane boiler could have been installed in other locations—for example, inside the house or garage—that would not have required a variance; but the actual choice of location provided the most efficient hookup to the heating system.  

Assumptions

· The zoning ordinance is valid as amended

· There are no flaws in the application

Town of Inverness Zoning Ordinance

Selected Excerpts

401.2
R3 District

M.
No structure shall be placed, located or constructed within fifty feet from the seasonal high water line of any river, stream, wetland, lake or public pond, and no dock may be located nearer than 25 feet from a side lot line.  Dry hydrants, culverts and bridges may be permitted by Planning Board and with State permits as required.  

413
Non-Conforming Lots and Uses

1.
Any lot of record existing on the effective date of this Ordinance shall be considered a lawful lot and may be continued.  Even though the lot does not comply with the minimum lot size or frontage requirements, the lot may be built upon provided all other standards of the district in which it is located are met.  

2.
Any non-conforming uses existing on the effective date of this Ordinance shall be considered a lawful lot and may be continued.  Even though the lot does not comply with the minimum lot size or frontage requirements, the lot may be built upon provided all other standards of the district in which it is located are met.  

3.
Any non-conforming uses existing on the effective date of this Ordinance shall be considered a lawful non-conforming use and may be continued.  Any expansion of a non-conforming use may be permitted only if approved by the Zoning Board of Adjustment as a Variance.  If a lawful non-conforming use is abandoned, discontinued or destroyed for any reason for a continuous period of one year or more, any subsequent use shall be in conformity with the provisions of this Ordinance.  

4.
Any and all non-conforming uses of land, buildings or structures which are abandoned, discontinued or vacated or which are partially or wholly destroyed by reason of any cause whatsoever, including obsolescence, fire, explosion, storm, or other acts of God, may be resumed or restored and operated in their former non-conformity if same is started within one year of the distruption and completed within twelve (12) months thereafter.  

The replacement uses (or buildings and structures, if applicable) must be in the same location, and of the same dimensions as before the damage, unless change of location or dimensions would make the replacement more conforming.  

Do not write in this space.

Case No. ____________

Date filed____________

____________________

     (signed - ZBA)

Town of Inverness, New Hampshire

Zoning Board of Adjustment

APPLICATION FOR APPEAL

To: 
Board of Adjustment,

Town of Inverness

Town Hall

Inverness, NH 03453

Name of applicant:
MacBeth, Thane of Cawdor

Address
The Castle Dunsinane, Inverness
Owner:
Same
(if same as applicant, write “same”)

Location of property:
1 Scotland Drive

Map 1, Lot 1

NOTE: Fill in Section l, 2, 3 or 4 as appropriate. This application is not acceptable unless all required statements have been made. Additional information may be supplied on a separate sheet if the space provided is inadequate.

Section 1. APPEAL FROM AN ADMINISTRATIVE DECISION

Relating to the interpretation and enforcement of the provisions of the zoning ordinance.

Decision of the enforcement officer to be reviewed _____________________________

______________________________________________________________________

______________________________________________________________________

___________________________________________  Number _______ Date _______

article _____ section ______ of the zoning ordinance in question: _________________

______________________________________________________________________

______________________________________________________________________

Section 2. APPLICATION FOR A SPECIAL EXCEPTION

Description of proposed use showing justification for a special exception as specified in the zoning ordinance article _____ section ___________________________________

_____________________________________________________________________

______________________________________________________________________

______________________________________________________________________

Section 3. APPLICATION FOR VARIANCE

A variance is requested from article 401.3 section M of the zoning ordinance to permit construction of a turret housing a propane boiler to allow conversion of my heating source from wood to propane.  

Applicant:
MacBeth 
Date: 
April 20, 2004

(Signature)

Floor Plan of Dunsinane Castle

First Floor
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WORK SHEET: STATEMENT OF REASONS
Petition for a variance of ___________________________________________________

for property located at _____________________________________________________

After reviewing the petition and after hearing all of the evidence and by taking into consideration the personal knowledge of the property in question, the

_____________________ board of adjustment has determined the following:

(community)

l. There (would - would not) be a diminution in value of surrounding properties as a result of the granting of this variance because.....

2. The granting of this variance (would - would not) be contrary to the public interest because.....

3. Because

a.
the zoning restriction as applied to the property (interferes - does not interfere) with the reasonable use of the property, considering the unique setting of the property in its environment such that .........

and

b.
there (is - is not) a fair and substantial relationship between the general purposes of the zoning ordinance and the specific restriction on the property because ......

and

c.
that the variance (would - would not) injure the public or private rights of others since .......

4. By granting this variance substantial justice (would - would not) be done because.....

5. The use contemplated by petitioner as a result of obtaining this variance (would - would not) be contrary to the spirit of the ordinance because.....

Driveway
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