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Schedule for this afternoon’s session:

1:30 – 1:50
Find your group (1-5 as indicated on your name tag)



Explanation of how the role play will function



Short discussion about the new three-part hardship test from the Simplex case

1:50 – 2:05
Role play

2:05 – 2:20
Questions from each group (one per group, more if we have time)

2:20 – 2:40
Individual group deliberations (decide to grant or deny the variance and why)

2:40 – 3:00
Each group reports their decision



Discussion of Rancourt v.City of Manchester, January 10, 2003

(Available on line at: http://www.courts.state.nh.us/supreme/opinions/2003/ranco002.htm)

The five variance criteria:

1.
No decrease in value of surrounding properties would be suffered; 

2.
Granting the variance would not be contrary to the public interest; 

3.
Denial of the variance would result in unnecessary hardship to the owner seeking it; 

a.
The zoning restriction as applied to the applicant's property interferes with the applicant's reasonable use of the property, considering the unique setting of the property in its environment. 

b.
No fair and substantial relationship exists between the general purposes of the zoning ordinance and the specific restrictions on the property.

c. 
The variance would not injure the public or private rights of others.

4.
By granting the variance substantial justice would be done; and 

5.
The use must not be contrary to the spirit and intent of the ordinance.
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The Cast of Characters

APPLICANT

Richard T. Crane, Jr.
(Ben Frost)

Crane is a recent émigré from Massachusetts, where he made many millions in the military toilet seat business.  He’s now seeking to establish a new identity as a gentleman farmer, and thinks that three acres should be sufficient to accommodate this purpose.  Doesn’t know much about horses, but his lovely daughter, Suzie, has a passion for them that will only be met by acquisition.  

ABUTTER

Johnny Fontaine
(Clay Mitchell)

Fontaine hates horses almost as much as he hates people (but he loves to sing!).  After his friends refuse to “do him a favor,” he realizes his only recourse to his new neighbor’s equine plans is to speak out against the proposal.  

THE BUILDING INSPECTOR

Christopher Wren
(Chris Northrop)

Known for his clear-cut, hard-line, black-and-white, letter-of-the-law decisions, he’s been the Horseheads Building Inspector and Zoning Officer for longer than anyone can remember.  Doesn’t like newcomers and is suspicious of change.  Is ambivalent on the subject of horses

The Uber-Chairman

H. Bernard Waugh, Jr., playing himself

No description of Bernie could adequately describe his contributions to New Hampshire’s planning and zoning world, but here’s a snippet: After many years of advocating for and serving the state’s municipalities as Chief Legal Counsel to the New Hampshire Municipal Association, Bernie has returned to private practice in the Gardner & Fulton law firm in Lebanon, where he continues to concentrate in representing municipalities.  Bernie has not publicly expressed an opinion on horses.  

None of these characters is based upon a real person, past, present, or future (excepting Bernie, of course!).
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Background to the Case

Military toilet magnate Richard T. Crane, Jr. has abandoned his castle in Massachusetts to reestablish himself as a gentleman farmer in the state he used to call “Cow Hampshire.”  In truth he’s angling for a shot at a US Senate seat, and thinks there’s less competition here.  He finds a three-acre building lot in the quaint Town of Horseheads, near the geographical center of the state.  

Before buying the parcel, Crane checks with the Building Inspector, Christopher Wren, who correctly tells him that he can build a house and barn on the lot, and that horses are a permitted use in the R1-A zone, where the property is situated.  He buys the property and starts to build the house after getting all necessary permits.  When he applies for another permit to build a barn, Building Inspector Wren informs Crane that he can have his barn, but a recent amendment to the zoning ordinance has banned horses and other livestock from the R1-A zone.  Crane insists that Wren’s earlier assertion that horses are a permitted use in the zone should be binding, but Wren won’t budge.  Crane files for a variance.  

Abutter Johnny Fontaine, a retired Sinatra wannabe, is irate and threatens to sue everyone remotely involved in the case.  Among the abutters, his house is closest to the proposed paddock area.  

Facts for you to consider:

· Crane’s parcel is larger than most surrounding properties, and the setting is relatively pastoral (i.e., it’s not Times Square).  A wooded buffer lies between a neighbor’s house and the area Crane proposes for a paddock.  

· The area Crane plans to devote to horses (barn + paddock area) is about 1.5 acres.  

· No one else in the area has horses.  

Assumptions

· The zoning ordinance is valid as amended

· There are no flaws in the application

· The applicant is not in violation of the ordinance

· Fontaine may be armed and dangerous

Town of Horseheads, New Hampshire

Selected excerpts from the

ZONING ORDINANCE

ARTICLE 1. TITLE, PURPOSE AND AUTHORITY

1.01 Title

This Ordinance shall be known and may be cited as the "Zoning Ordinance of the Town of Horseheads, New Hampshire" referred to herein as "this Ordinance".

1.02 Purpose

This Ordinance is designed and adopted for the following purposes:

A.
To protect and promote the public safety, convenience, comfort, aesthetics, prosperity, health, and general welfare of the inhabitants of the Town of Horseheads, New Hampshire;

B.
To secure safety from fires, panic, explosion, noxious fumes, and other such hazards and dangers, and to control nuisance-producing uses of land;

C.
To promote adequate light, air, privacy, and convenience of access to property;

E.
To avoid undue concentration of population, to prevent the overcrowding of land, and to lessen congestion in the streets;

F.
To facilitate the adequate provision of transportation, solid waste facilities, water, sewerage, schools, parks, child day care, and other public requirements;

G.
To assure the proper use of natural resources, to prevent pollution of air and water, to protect property from flooding and accelerated erosion, to protect historic and archeological resources, to protect wetlands, and to conserve natural beauty and open space;

H.
To conserve property values by preventing the harmful encroachment of incompatible uses, and by providing for the elimination of those uses which adversely affect the neighborhood character, development, and value of property, and to insure that any proposed development is compatible in use, scale and building design within the neighborhood in which the development is proposed; and

I.
To encourage the most appropriate use of land, and to allow for planned, orderly, and beneficial growth as envisioned by the Master Plan.

ARTICLE 3. DEFINITIONS
Livestock: Generally accepted outdoor farm animals, such as, but not limited to, cows, goats, horses, sheep and barnyard fowl, and not including cats, dogs and other common house pets.
ARTICLE 5. USE REGULATIONS

5.01 Uses permitted by right.
A use denoted by the letter “P” within a zoning district, as set forth in Section 5.10, Table of Principal Uses, and Section 5.11, Table of Accessory Uses is a use permitted by right in a district, subject to all other applicable sections of this Ordinance and other local, state, and federal laws, rules and regulations.

5.04 Uses not permitted.

A use denoted by a dashed line (--) within a zoning district, as set forth in Section 5.10, Table of Principal Uses, and Section 5.11, Table of Accessory is a use which is not permitted in that district.

5.06 Supplementary use regulations.

Certain uses set forth in Sections 5.10, Table of Principal Uses and Section 5.11 Table of Accessory Uses are subject to specific conditions and standards contained in Article 8, Supplementary Regulations. Such regulations shall apply to all such uses, regardless of the zoning district in which the use is located, whether the use is permitted by right, special exception, or conditional use permit. Uses subject to supplementary regulations are subject to all other applicable sections of this Ordinance and other local, state, and federal laws, rules and regulations. The Table of Principal Uses and the Table of Accessory Uses identifies where the specific supplementary regulations within Article 8 may be found.

5.08 Multiple structures or uses on a single lot

No more than one principal structure shall occupy a single lot of record, unless approved by the Planning Board as a Planned Development and meeting the provisions of Section 5.12 Planned Development. Multiple principal uses may be established on a single lot to the extent that such uses are authorized within the Table of Principal Uses for the district in which the lot is located, and only if those uses are determined to be compatible and are contained within the same structure, or have been approved by the Planning Board.

5.10 Table of Principal Uses

A.
In the base districts established under Article 4, Establishment of Zoning Districts and Zoning Map, of this Ordinance, no building, structure, or land shall be used or occupied except as set forth in the Table of Principal Uses, subject to all other provisions and standards of this Ordinance, and other local, state and federal laws, rules and regulations. The Table of Principal Uses is organized according to a functional economic classification of land uses.

B.
A non-residential use not specified in the Table of Principal Uses shall be classified as a Conditional Use and such uses shall be subject to the provisions of Article 12 of this Ordinance.

5.11 Table of Accessory Uses

In the base districts established under Article 4, Establishment of Zoning Districts and Zoning Maps, of this Ordinance, no building, structure, or land use shall be occupied except as set forth in the Table of Accessory Uses, subject to all other provisions and standards of this Ordinance, and other local, state and federal laws, rules and regulations. The Table of Accessory Uses is organized according to the types of accessory uses typically found with residential development and with non-residential development.

ARTICLE 8. SUPPLEMENTARY REGULATIONS FOR SPECIFIC USES
8.08 Agriculture and livestock

A minimum of one acre shall be required to maintain one animal defined as livestock. For each additional such animal, an additional one quarter acre shall be required.

Do not write in this space.

Case No. ____________

Date filed____________

____________________

     (signed - ZBA)

Town of Horseheads, New Hampshire

Zoning Board of Adjustment

APPLICATION FOR APPEAL

To: Board of Adjustment,

Town of Horseheads

Town Hall

Horseheads, NH 03453

Name of applicant ________________________________________________________

Address ________________________________________________________________

Owner _________________________________________________________________

(if same as applicant, write “same”)

Location of property ______________________________________________________

(street, number, sub-division & lot number)

NOTE: Fill in Section l, 2, 3 or 4 as appropriate. This application is not acceptable unless all required statements have been made. Additional information may be supplied on a separate sheet if the space provided is inadequate.

Section 1. APPEAL FROM AN ADMINISTRATIVE DECISION

Relating to the interpretation and enforcement of the provisions of the zoning ordinance.

Decision of the enforcement officer to be reviewed _____________________________

______________________________________________________________________

______________________________________________________________________

___________________________________________  Number _______ Date _______

article _____ section ______ of the zoning ordinance in question: _________________

______________________________________________________________________

______________________________________________________________________

Section 2. APPLICATION FOR A SPECIAL EXCEPTION

Description of proposed use showing justification for a special exception as specified in the zoning ordinance article _____ section ___________________________________

_____________________________________________________________________

______________________________________________________________________

______________________________________________________________________

Section 3. APPLICATION FOR VARIANCE

A variance is requested from article ___________ section ___________of the zoning ordinance to permit ______________________________________________________

______________________________________________________________________

______________________________________________________________________

Applicant _________________________________________ Date ________________

(Signature)

