Planning Board Basics: Roles and Responsibilities—2003 OEP Fall Planning & Zoning Conference

Clay Mitchell, Esq. and Ben Frost, Esq.

Planning Board Basics: Roles and Responsibilities—2003 OEP Fall Planning & Zoning Conference

Clay Mitchell, Esq. and Ben Frost, Esq.


“Buy land, they’re not making it anymore.”  ~ Mark Twain
Plan, v. 1. a. trans. To make a plan of (something existing, esp. a piece of ground or a building); to delineate upon or by means of a plan; to plot down, lay down. Also, to construct (a plan or diagram). 

1748 Anson's Voy. Introd. 7 Employed in drawing such coasts, and planning such harbours, as the ship should touch at. 1764 in Picton L'pool Munic. Rec. (1886) II. 221 Ordered that Mr. Eyes do plan the Corporation Estate, and colour it. 1828 HUTTON Course Math. II. 66 Set down the measures properly in a field-book..and plan them after returning from the field, by laying down all the lines and angles. 1904 M. R. JAMES Ghost-stories Antiq. 184 It occurred to me that..very few of the English preceptories have ever been properly planned.

Oxford English Dictionary, Second Ed., 1989

These two passages represent the main reasons why anyone would want to subject him/herself to the rigors and almost universal thanklessness of serving on a municipal planning board.  Twain’s quotation suggests urgency in a situation—there are things happening in your community, you feel a need to do something about it.  

The second quotation, a sober excerpt from the venerable OED, tells you that the world of planning is a methodical and meticulous business, and that it is filled with an obligation to correct past wrongs.  

Both are correct.

The planning board has three roles, or spheres of activity: 

(1) the planning role, in which the board establishes a vision for the future of its community and identifies the steps necessary to achieve that vision; 

(2) the legislative role, in which the board proposes ordinances and enacts regulations—the rules by which to achieve the vision; and 

(3) the regulatory role, in which the board applies the ordinances and rules to specific situations in fulfillment of the vision.  

The Planning Role

Master Plan (RSA 674:1 through 4)

· Duty to prepare and amend from time to time, and a responsibility to educate the public.  RSA 674:1, I.  The board also has authority to recommend courses of action for the erection of public structures and the creation of programs for municipal improvements.  RSA 674:1, II

· New and Improved!  Master Plan Content.  As a result of a recent statutory amendment, the required and suggested content of a local master plan has changed.  

Minimum Requirements:  

(a) A vision section that serves to direct the other sections of the plan. This section shall contain a set of statements that articulate the desires of the citizens affected by the master plan, not only for their locality but also for the region and the whole state. It shall contain a set of guiding principles and priorities to implement that vision. 

(b) A land use section upon which all the following sections shall be based. This section shall translate the vision statements into physical terms. Based on a study of population, economic activity, and natural, historic, and cultural resources, it shall show existing conditions and the proposed location, extent, and intensity of future land use.

Optional Sections
(c) A transportation section that considers all pertinent modes of transportation and provides a framework for both adequate local needs and for coordination with regional and state transportation plans. Suggested items to be considered may include but are not limited to public transportation, park and ride facilities, and bicycle routes, or paths, or both. 

(d) A community facilities section that identifies facilities to support the future land use pattern of subparagraph II(b), meets the projected needs of the community, and coordinates with other local governments' special districts and school districts, as well as with state and federal agencies that have multi-jurisdictional impacts. 

(e) An economic development section that proposes actions to suit the community's economic goals, given its economic strengths and weaknesses in the region. 

(f) A natural resources section that identifies and inventories any critical or sensitive areas or resources, not only those in the local community, but also those shared with abutting communities. This section provides a factual basis for any land development regulations that may be enacted to protect natural areas. A key component in preparing this section is to identify any conflicts between other elements of the master plan and natural resources, as well as conflicts with plans of abutting communities. The natural resources section of the master plan should include a local water resources management and protection plan as specified in RSA 4-C:22. 

(g) A natural hazards section that documents the physical characteristics, severity, frequency, and extent of any potential natural hazards to the community. It should identify those elements of the built environment at risk from natural hazards as well as extent of current and future vulnerability that may result from current zoning and development policies. 

(h) A recreation section that shows existing recreation areas and addresses future recreation needs. 

(i) A utility and public service section analyzing the need for and showing the present and future general location of existing and anticipated public and private utilities, both local and regional, including telecommunications utilities, their supplies, and facilities for distribution and storage. 

(j) A section that identifies cultural and historic resources and protects them for rehabilitation or preservation from the impact of other land use tools such as land use regulations, housing, or transportation. 

(k) A regional concern section, which describes the specific areas in the municipality of significant regional interest. These areas may include resources wholly contained within the municipality or bordering, or shared, or both, with neighboring municipalities. 

(l) A neighborhood plan section that focuses on a specific geographical area of local government that includes substantial residential development. This section is a part of the local master plan and shall be consistent with it. No neighborhood plan shall be adopted until a local master plan is adopted. 

(m) A community design section to identify positive physical attributes in a municipality and provide for design goals and policies for planning in specific areas to guide private and public development. 

(n) A housing section that assesses local housing conditions and projects future housing needs of residents of all levels of income and ages in the municipality and the region as identified in the regional housing needs assessment performed by the regional planning commission pursuant to RSA 36:47, II, and which integrates the availability of human services with other planning undertaken by the community. 

(o) An implementation section, which is a long range action program of specific actions, time frames, allocation of responsibility for actions, description of land development regulations to be adopted, and procedures which the municipality may use to monitor and measure the effectiveness of each section of the plan.

· Community involvement is essential to the success of a master plan.  Don’t expect the public to buy into your product if you haven’t involved them in the process.  

· Adoption is by the planning board, after holding a public hearing.  RSA 674:4.  

Capital Improvements Program (CIP) (RSA 674:5 through 8)

· Schedule of municipal capital needs for at least the next six years.  RSA 674:5.  The CIP must represent the level of urgency and need for a particular expenditure, and can include operational and maintenance costs, as well as sources of revenue.  RSA 674:6.  

· Definition of what belongs in a CIP is a matter of local determination—but typically includes higher cost, more durable items (e.g., fire engine, as opposed to police cruiser.

· Planning board or separate committee.  Until recently, the CIP was the exclusive domain of the planning board, but a recent statutory amendment now permits towns to form a separate CIP committee.  Either way, the town cannot legally create a CIP without prior approval by the town’s legislative body (typically, town meeting).  RSA 674:5

· “Sole purpose” of the CIP is to aid the governing body and budget committee to develop the annual municipal budget.  RSA 674:5.  But a CIP is a prerequisite to the development of impact fee and growth management ordinances.  RSA 674:21, V(a) and RSA 674:22.  

Growth Management and Impact Fee Ordinances

· Properly prepared and adopted master plan and CIP are prerequisites to both

· Growth management ordinances should “based upon a growth management process intended to assess and balance community development needs and consider regional development needs.” RSA 674:22.  They should be designed to be phased out when the need is no longer present.  

· Interim growth management ordinances may be used to address “unusual circumstances requiring prompt attention and for the purpose of developing or altering a growth management process under RSA 674:22, or a master plan or capital improvement program…” RSA 674:23.  They do not require either a master plan or a CIP, but they sunset after one year.  

· Impact fee ordinances may be adopted to levy a fee for the off-site impact of developments upon municipal and school capital facilities—such as roads, water and sewer systems, recreational facilities, and school facilities.  May not be used for operational or maintenance costs, and may not be used for the acquisition of open space.  RSA 674:21, V.  

Case Study #1: Impact Fees and Growth Management Ordinance:

The applicant owns property along the Hudson River in Merrimack and seeks approval to construct a 101-unit elderly housing condominium project known as Rivertrip. It submitted a site plan application to the town’s planning board for acceptance in mid-August 2000.

In the fall of 2000, the town planning board published a growth management ordinance upon which it then conducted public hearings. The first public notice was published on December 22, 2000. The revised ordinance was approved at a town meeting in March 2001.

After several public hearings, the planning board on December 20, 2000, the Board accepted the site plan application. The plaintiff appealed the planning board’s rejection of its site plan application to the superior court, The applicant contends that the Rivertrip site plan is not subject to the growth management ordinance because impact fees, fees assessed by a municipality to shift the cost of capital improvements for a development from the municipality to the developer, were assessed. See RSA 674:21, V(h).

When a developer has paid an impact fee or the municipality has assessed such a fee as part of the approval for that development, a subsequently adopted growth management ordinance will not apply to the project. The operative language of RSA 674:21, V(h) provides grandfathering protection to a development from a newly-adopted growth management ordinance only if an impact fee has been paid or assessed prior to the ordinance’s enactment.

MORAL:
Can’t have it both ways.  Either accommodate fiscal capital impacts of growth or catch a breather while trying to manage growth.

Source:
This is a more simplified version of Monahan-Fortin Properties, LLC v. Town of Hudson, 148 N.H. 769 (2002), a case that involves a much more convoluted and questionable ruling. 

Case Study #2: Off-site Improvements:

The plaintiffs own and operate a camp in Derry containing a private nine-hole golf course. In 1997, they sought site plan approval to add an additional nine holes and to open the course to the public. The planning board approved the plan, contingent upon payment of $7,500 for off-site improvements necessitated by increased traffic.  

The plaintiffs appealed to the superior court challenging the planning board's requirement that they pay for off-site improvements. 

RSA 674:21 provides in pertinent part:
. . . .

V. As used in this section "impact fee" means a fee or assessment imposed upon development, including subdivision, building construction or other land use change, in order to help meet the needs occasioned by that development for the construction or improvement of capital facilities owned or operated by the municipality . . . . 

. . . .

(i) Neither the adoption of an impact fee ordinance, nor the failure to adopt such an ordinance, shall be deemed to affect existing authority of a planning board over subdivision or site plan review, except to the extent expressly stated in such an ordinance.

Considering the words of the statute as a whole, the Court concluded that RSA 674:21, V(i) does not preserve the "existing authority" of a planning board under RSA 674:44 to condition the approval of a site plan upon the applicant's payment of money for off-site improvements. While the statute authorizes municipalities to impose impact fees, it comprehensively regulates the municipality's implementation of such fees. The statute's scope suggests that the legislature intended to preempt the common law rule set out in New England Brickmaster v. Salem, 133 N.H. 655 (1990).  

The Court noted, however, that RSA 674:21 does preserve a planning board's authority to impose conditions on site plan or subdivision approval that require expenditures to improve some aspect of the applicant's own property. 

WHAT?  How do we deal with this confusion?  

1.
Adopt an impact fee ordinance. 

2.
Make a finding that the development is “Scattered and Premature”.  RSA 674:36: “Provide against such scattered or premature subdivision of land as would involve danger or injury to health, safety, or prosperity by reason of the lack of water supply, drainage, transportation, schools, fire protection, or other public services, or necessitate the excessive expenditure of public funds for the supply of such services; …”

3.
Allow the developer to actually construct the required improvements.

Source: Simonsen v. Derry, 145 N.H. 382 (2000).  

The Legislative and Regulatory Roles

Zoning Ordinance

· Planning board does not adopt, but recommends adoption and amendment.  RSA 674:1, V.  The local legislative body (town meeting, town or city council) adopts the ordinance.  

· Drafts proposals for zoning amendment for the town meeting warrant

· Petitioned amendments to the ordinance are reviewed by the board and considered for recommendation.  The petitions must be placed on the warrant, even if the resulting ordinance would be illegal to enforce.  

· All amendments (including petitions) require at least one public hearing.  

· The ordinance and amendments should support the goals and objectives of the master plan.  

Subdivision Regulations (RSA 674:35 through 38)

· Upon legislative body authorization, planning boards may draft, adopt, and amend subdivision regulations.  RSA 674:35.  

· In its subdivision regulations, the planning board may (see RSA 674:36 for full list):

· Provide against scattered or premature subdivisions that would involve risks to health, safety, or prosperity@ because of the lack of or need to excessively expend public funds for water supply, drainage, transportation, schools, fire protection, or other public services, or necessitate the excessive expenditure of public funds for the supply of such services@
This is a well-litigated area, with mixed results.  

· Provide for the harmonious development of the municipality and its environs

· Require for proper arrangement and coordination of streets

· Provide for open spaces of adequate proportions

· Specify the width of streets to accommodate Aexisting and prospective traffic@
· Require the provision of parks of reasonable size for neighborhood and other recreational uses where new streets are proposed

· Require that the land shown on a plan Acan be used for building purposes without danger to health@
· Prescribe minimum lots sizes to guarantee zoning conformance and provision of on-site septic disposal

· Include provisions that will tend to create conditions favorable to health, safety, convenience, or prosperity. 

· Regulations should address street layout, utilities, open space, lot configuration, etc.  The resulting application of subdivision standards may be larger lots than would otherwise be required by your zoning ordinance—e.g. the minimum size necessary to adequately support a septic system.  

· Regulations should be consistent with the goals of the master plan and spirit and intent of the zoning ordinance (but zoning is not a prerequisite to the adoption of subdivision regulations).  

· Adoption of regulations and amendments require a public hearing.  

Case Study #3: A Pair of Subdivision Decisions

Scenario 1—Scattered or Premature!
An eight-lot subdivision of 42 acres is proposed.  The access to the lots is by gravel roads that are often impassible in “mud season.”  On the road, there are twenty-five existing year-round residences, including some houses in a subdivision on land adjacent to the proposed subdivision.  The applicant proposes to phase the development and offers $16,000 toward the upgrading of the deficient road.  The planning board unanimously denies the application on prematurity grounds, citing the inadequacy of the roads and “an excessive expenditure to the Town” for the required road improvement.

Question: may a planning board deny a subdivision application if it determines that the condition of access roads is so poor or inadequate that the safety of the present residents will be jeopardized further by the subdivision for which approval is sought?

Answer: a planning board may properly consider the present condition of access roads when ruling on a subdivision application, and if a hazard is created by the present level of development, it may find that future development is premature.

Zukis v. Town of Fitzwilliam, 135 N.H. 384 (1992).  
AThe board must ascertain what amount of development, in relation to what quantum of services available, will present the hazard described in the statute and regulations. At the point where such a hazard is created, further development becomes premature. Citing Garipay v. Town of Hanover, 116 N.H. 34 (1976) (emphasis added).  

[Note: Garipay also stands for the proposition that the planning board may consider off-site impacts of a development.]  

Scenario 2—Scattered or Premature?
A twenty-three-lot subdivision is proposed in a town that has schools that are beyond capacity.  The planning board hears testimony about the state of the schools, and the impact of further development on them.  One planning board member is on the record saying “I think right now . . . this Board has to look at what the town has to get done.  And I firmly believe we cannot afford to put one more child in that school, in the school district who isn't already living in this town. . . .    I'd like to see us try to work with the developers . . . . There's basically not a whole lot wrong with that plan. . . . It's just simply we can't afford to handle services that go along with allowing it to get built right now.  And we're not saying don't ever do it.  All we're saying is just don't do it now.”

Question: Can the planning board deny an application because of concerns that do not necessarily relate to the development itself?  More particularly, can the board turn down an application because there’s just too much growth happening?

Answer: No.  The court said “The focus of the inquiry is upon the effect of the proposed development on the community, not the effect of further development in general on the community.”

Ettlingen Homes, Inc. v. Town of Derry, 141 N.H. 296 (1996)
The adequacy of school facilities is a legitimate concern of the town; the circumstances of the school facilities, however, do not constitute a "danger . . . to health, safety, or prosperity by reason of the lack of . . . schools." RSA 674:36, II(a). Further testimony at the planning board meeting held on the plaintiff's application makes it clear that the town was aware of the need to proceed with formal growth control regulation, including the need to formulate a comprehensive plan. The planning board's action in denying the plaintiff's proposal on the grounds of "prematurity" plainly was taken to control growth, and it exceeded the board's statutory authority under RSA 674:36, II(a).

Site Plan Regulations (RSA 674:43 and 44)

· Adoption of a zoning ordinance and subdivision regulations are prerequisites.  

· Upon legislative body authorization, planning boards may draft, adopt, and amend site plan review regulations.  RSA 674:43.  

· Issues that may be addressed by site plan regulations are in RSA 674:44, II.  They include traffic, parking, building location, utilities, landscaping, signage, etc.

· Issues that must be addressed are in RSA 674:44, III.  They include 

(a) The procedures which the board shall follow in reviewing site plans; 

(b) Definition of the purposes of site plan review; 

(c) The general standards and requirements with which the proposed development shall comply, including appropriate reference to accepted codes and standards for construction; 

(d) Provisions for guarantees of performance, including bonds or other security; and 

(e) Provision for waiver of any portion of the regulations in such cases where, in the opinion of the planning board, strict conformity would pose an unnecessary hardship to the applicant and waiver would not be contrary to the spirit and intent of the regulations.

· The regulations should be consistent with the goals of the master plan and the spirit and intent of the zoning ordinance.  

· Adoption of regulations and amendments require a public hearing.  

Case Study #4: Can the Planning Board Ask for More?

A developer wanted to build a new 56,000 square-foot supermarket in a zoning district for commercial uses, and filed a site plan for review by the planning board.  Abutting the site was a nursing home.  Over a period of eight months, the planning board held seven public hearings, most of which were over three hours long, and the board conducted a site walk.  The board denied the application with a 4-3 vote, based on the failure of the applicant to provide adequate screening to protect the neighboring residential uses from the impacts of the site.  

The board’s site plan regulations addressed perimeter landscaping requirements for the purpose of mitigating the impact of a development upon surrounding properties, including specifically addressing such things as dumpsters, loading docks, driveways and parking areas, noise and air pollution, and the need for privacy.  The regulations also allowed the board to ask for additional buffers:

The Planning Board may require wider buffers when required by overlay districts or when required by special circumstances associated with the parcel, such as roadways of special character or those designated by the City as scenic roadways, commercial development abutting residential development; and proximity to natural resources and historic landmarks.

Although the developer was prepared to provide a 25-foot wide landscaped buffer, the planning board determined that more would be necessary, especially to protect the abutting nursing home from the noise of traffic—particularly trucks that would make deliveries to the site.  The developer had offered to limit the deliveries to between 5 a.m. and 9 p.m., but the planning board felt that most of the nursing home patients would likely be asleep during at least part of that time.  

The trial court found that “in light of these problems with the plaintiffs’ voluntary restrictions, any one of which would be enough to support a finding of reasonableness on the Board’s part, . . . the Board’s finding, that the restrictions would not fully remediate potential noise concerns, thus justifying the imposition of additional buffers, was reasonable."  The NH Supreme Court agreed.  

Source: Bayson Properties, Inc. v. City of Lebanon, October 24, 2003 (yes, that was yesterday).  

Lessons:

· In your regulations, give yourself the flexibility to ask for more.  Numeric standards are good, but they can’t capture the inevitable unforeseen circumstances.  

· When you are denying an application, whether for site plans or subdivisions, give every legitimate reason you can think of—something is bound to stick!  

· Even though the applicant may offer something, you’re not required to accept it if you think it’s not enough.

· If a proposal is wrong for a site, then it’s wrong for a site (and must go elsewhere or be changed to make it right).  

· Recognize that planning is far more than merely ensuring that checklists are completed.  As members of the board, you have discretion and must exercise independent judgment to arrive at a reasonable decision.  If things were otherwise, there would be no need for a planning board.  
Subdivision and Site Plan Review: The Application Process

PRE-APPLICATION: Standards should be in your regulations, and the applicant may choose to bypass this and go straight to the formal application.  

Preliminary Conceptual Consultation Phase (RSA 676:4, II(a))
· Non-binding conceptual discussions—no engineering, no lot lines; make it a parlay between board and developer on ideas

“The board and the applicant may discuss proposals in conceptual form only and in general terms such as desirability of types of development and proposals under the master plan.”

· No notice required—no public hearing necessary

Design Review Phase (RSA 676:4, II(b))

· Non-binding discussions

· More detail is presented—potential lot lines, locations of improvments

· Notice to abutters is required—no public hearing is necessary (which means that the public does not have the inherent right to speak)

Formal Application Phase (RSA 676:4, I)

· Public posting and notice to abutters is required (10 days prior)—public hearing is necessary

· Planning board must first determine the completeness of the application within 30 days of receipt.

· Once the application is determined complete, the planning board has 65 days to render a decision (but the Selectmen (governing body) can grant a 30-day extension, and the applicant can waive the deadline for an indefinite period—these should be done in writing).  

· The planning board cannot approve a subdivision that does not comply with the zoning ordinance

· The board may grant waivers to the regulations, provided there is a good reason.  

· The board may grant conditional approval.  

· Approved subdivision plans must be recorded in the registry of deeds.

· Notice of the board’s decision must be issued in writing within 144 hours of the decision (RSA 676:3).  

Case Study #5: Pre-Application Review

The developer contracted to purchase a 21-acre parcel of land to develop it as a mobile home park.  Before purchasing the land, the developer met with two successive town planners several times in order to discuss the various municipal requirements applicable to his project.  Both town planners were receptive to his plan and optimistic that it would be approved.  The developer also met with the board during a "study session" in September 1988.  Based on the favorable representations made at that meeting to discuss the plan in general and the positive indications given earlier by each of the two town planners, the developer purchased the property for $290,000, filed the application and incurred other preliminary costs relating to the project.

In December 1988, the planning board held a public hearing on the application.  The town planner submitted a favorable report and the board voted 5-1 to grant conditional preliminary site plan approval.  The approval was made subject to twenty-eight conditions:  fourteen standard conditions and fourteen conditions unique to the developer's plan.  The board also agreed by a five to one vote to review the project as a "site plan" and not a "subdivision."   The developer then retained an engineer to draft a detailed set of plans and went forward with efforts to satisfy the various conditions.

The town attorney subsequently recommended that the project should be reviewed as a subdivision.  In mid-February, the developer received a letter sent on behalf of the board of selectmen informing him that the selectmen would advise the planning board to reconsider its decision to review the developer's proposal as a site plan.  Based on the previous assurances of the planning board, and with the knowledge that the selectmen did not have authority to dictate the decision of the planning board, the developer proceeded with his efforts to meet the requirements set forth during the December meeting.  In April 1989, however, the board, applying the subdivision standards, denied the plaintiff final approval.  

Source: Batakis v. Town of Belmont, 135 N.H. 595 (1992)
Selected excerpts, emphasis added.  

“We agree with the town, as did the trial court, that RSA 676:4, II(c) (Supp. 1991) explicitly recognizes the need for allowing the planning board to separate non-binding consultations from the formal review of "completed applications." However, the town's argument that representations made by the town during preliminary discussions can never be binding ignores the broad scope of the court's review of board decisions…

“…the planning board is not bound to give final approval to a project based solely upon preliminary discussions held pursuant to RSA 676:4, II (Supp. 1991) . . . . [but] the board must act reasonably in both preliminary and formal stages of review.

Quoting the trial court: "[P]lanning boards must be ever mindful of the fact that developers who appear before them will be incurring potentially substantial out-of-pocket expenses in order to complete a project to the satisfaction of a planning board after such a project has received preliminary approval.  Therefore, planning boards should not be giving projects preliminary approval arbitrarily on the grounds that they are statutorily free to reject a project for final approval at some later date."

“The evidence shows that the town planners made repeated assurances to the plaintiff that his project would comply with the applicable regulations.  Certainly, such evidence alone would not oblige the board to grant final approval.  But, the evidence shows that the board did more.  Perhaps the board's most unreasonable act was to inform the plaintiff that his project would be reviewed under site plan standards and then to abruptly change its decision and apply subdivision standards in its decision denying final approval.  No evidence shows that an unknown or intervening circumstance arose to justify the board's recantation.  Indeed, the plaintiff presented to the board a detailed plan of the project; a plan which the plaintiff consistently adhered to during all phases of the process.” 
Lessons to draw from this case:

· Pre-application review vs. conditional approval: the court appeared to muddy the distinction between pre-application review (RSA 676:4,II) and conditional approval.  This confusion might be attributable to the planning board’s use of the term “preliminary approval,” rather than the more appropriate “conditional approval.”  Even so, the court was clear in its views that even statements made during the pre-application review can have an impact upon how an application proceeds—“non-binding” doesn’t necessarily mean “non-binding.”

· Be fair.  The court has consistently stated that it is the obligation of the board to work with the applicant, to assist him/her through the process.  This doesn’t mean you have to say yes to everything, only that you do have to make your expectations clear at the outset.  

Excavation Permitting (RSA 155-E)

· Statute strictly regulates earth excavations and reclamation

· Allows the “regulator” (typically the planning board) to adopt regulations for permitting

· Essentially the same procedure as for site plan review

· The zoning ordinance should specify where excavations are permitted (or else they’re permitted everywhere!)

· Local excavation regulations can be more strict than RSA 155-E, but they shall not supersede the standards under RSA 155-E:2, I-III

Appeals of Planning Board Decisions

· If a decision on an application is based upon an requirement of a regulation, the appeal is made to superior court.

· If the decision is based upon the planning board’s interpretation of the zoning ordinance, the appeal is to the zoning board of adjustment.

But note the possible necessity of concurrent appeals!  The wise appellant will file with the ZBA and the superior court at the same time.  

· When a planning board’s decision is based upon the administration of an innovative land use control adopted pursuant to RSA 674:21, then appeal is only to superior court, even though they are adopted as part of the zoning ordinance.  RSA 676:5, III.  
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