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New Hampshire Council on

Resources and Development
Office of Energy and Planning

57 Regional Drive, Concord, NH 03301

Voice: 603-271-2155 | Fax: 603-271-2615

TDD Access: Relay NH 1-800-735-2964

FINAL MINUTES

COUNCIL ON RESOURCES AND DEVELOPMENT

SEPTEMBER 1, 2005

MEMBERS
MaryAnn Manoogian, Chairman, Director of the Office of Energy and Planning

Timothy Drew, for Michael Nolin, Commissioner of Environmental Services

William Carpenter, for Sean O’Kane, Commissioner of Resources and Economic Development

Richard Uncles, for Stephen Taylor, Commissioner of Agriculture, Markets and Food

Dean Christon, for Claira Monier, Executive Director, NH Housing Finance Authority

Brian Lombard, for Carol Murray, Commissioner of Transportation

James McConaha, for Van McLeod, Commissioner of Cultural Resources

David Barrett, for Richard Flynn, Commissioner of Safety

Daniel Lynch, for Lee Perry, Executive Director of the Fish and Game Department

OTHERS
Peter Helm, Office of Energy and Planning

Ben Frost, Office of Energy and Planning

Roger Amsden, NH Union Leader

Chairman Manoogian called the meeting to order at 9:30 AM at the offices of the Division of Safety Services, 31 Dock Road, Gilford.  

I. MINUTES:
A. Approval of CORD Meeting Minutes of May 5, 2005

Mr. Drew said he believed that DES had commented upon the Merrimack 05-009 surplus land review; Mr. McConaha noted that DHR’s comments had also not been included.  

ACTION:  
MOVED by Director Barrett, seconded by Mr. Christon, THAT the minutes of the Council meeting held on May 5, 2005 be approved, subject to the additions of comments from DES and DHR.  The motion passed unanimously.  

II.
DISPOSAL OF STATE OWNED LAND SURPLUS LAND REVIEW (SLR)

A. MEREDITH
SLR 05-0013

LEASE of 75 feet of lakefront on Lake Winnipesaukee

The Department of Transportation, Bureau of Rail & Transit, proposes to lease 75 feet of lakefront on Lake Winnipesaukee to David S. Woodaman, to allow permitting of a dock and construction of a pedestrian crossing as provided in RSA 228:57-a.  This law allows leases of State-owned railroad property to landowners whose property is separated from public waters by the railroad, for the purpose of constructing docks or mooring fields.  The applicant owns property abutting the State-owned railroad corridor in Meredith.

RESPONSE DATE: June 16, 2005
STAFF REPORT

Fish & Game: the Department does not object, since there are no significant fish, wildlife, or water-related resources associated with this property.  However, it should be noted that continued loss of the public ability to access State-owned properties from water may be becoming an issue.  

Environmental Services: DES advises that a docking structure may only be built on this frontage after receipt of a permit from the Wetlands Bureau, pursuant to RSA 482-A, and that the granting of the lease does not imply that the site meets all of the requirements necessary to obtain that permit.  In addition, all activities on the frontage must be compliant with the Comprehensive Shoreland Protection Act and NH Code Admin. Rules Chapter Env-Ws 1400.  

Lakes Management Advisory Committee: At its June 24, 2005 meeting, the Lakes Management Advisory Committee reviewed and voted on the above referenced surplus land review.  In an effort to fairly evaluate all of the surplus land reviews that come before the committee, the LMAC adopted a policy in March of 2002 to guide the committee through the process.  In addition to our consideration of the “review criteria” included in the policy, the committee is concerned that the long term consequences of these lease disposals have not been determined, therefore the LMAC voted to recommend against disposal regarding SLR 05-013.   

Rivers Management Advisory Committee: Not subject to review.  

Housing Finance Authority: No interest.  

Division of Historical Resources: No resources present.  

Safety: No objection.  

Agriculture, Markets, and Food: No interest.  

Health and Human Services: No interest.

State Conservation Committee: See attached letter.  

CORD Discussion, September 1, 2005: Mr. Lombard presented the information, observing that the proposal meets DOT’s requirements for crossing a railroad right-of-way.  Mr. Carpenter said that he had spoken with Commissioner O’Kane about similar proposals, and stated that DRED was not in favor of granting these any more.  He said that the state should stop leasing and developing the shorefront that the state has left.  Mr. Barrett said that he had attended the legislative hearings when RSA 228:57-a had been passed eight or ten years ago.  He said that the Legislature had felt at that time that the land had been taken from private property owners by the railroad, and that the land should be made available to those owners.  Barrett expressed concern over the issues raised by others, and said that it was possible that the legislative intent was not being followed in all cases.  He said that it might be an opportune time for the Legislature to revisit this issue.  

Mr. Lombard said that DOT gets a lot of requests—about one per week—and that many of them get rejected.  He noted that these have been granted in the past, and that the law says that the abutting property owners should be able to get a lease to cross the right-of-way to access the water.  He asked if CORD has the power not to grant these requests when they have been granted in the past.  

Mr. Drew noted that DES has been similarly constrained by laws.  Mr. Christon pointed out that RSA 228:57-a says that the property “may” be leased to the abutting property owner, and agreed that it might be beneficial to have a legislative clarification of intent.  Mr. Uncles said he was concerned about the possibility of granting this request and setting a precedent, and he was also mindful of the State Conservation Committee’s comments on this matter.  He said that his agency intends to vote against the request.  He asked what the statute said about CORD’s power and authority.  

Chairman Manoogian read from RSA 162-C:2, and also noted that it was DOT’s obligation to bring these matters forward if they met certain criteria.  Mr. Lombard said that CORD has a serious charge, and recognized the need to make decisions based upon facts and sound judgment.  He said that DOT has a duty to bring these proposals forward, and their duty is different from that of CORD.  He suggested the possibility of putting forward a recommendation to the Legislature that the state stop encumbering its waters.  

Mr. Lynch asked if this was an active rail line.  Mr. Lombard said that it is active, and that the state owns the right-of-way.  Mr. Christon asked if there would be any harm in not acting on this proposal today.  Mr. Lombard said that he was not sure if there was already a dock at this location, and whether or not this was a proposal to bring an existing situation into compliance.  If there is currently a dock there, the ultimate options would be to legalize it or to compel its removal.  Mr. Drew asked if CORD can override an individual agency’s recommendations based on important considerations like the state’s smart growth law, RSA 9-B, and the cumulative environmental impacts of otherwise small projects.  

Chairman Manoogian suggested that CORD identify for the Legislature and Governor & Council the possible conflicts between RSA 4:40 and RSA 228:57-a.  Mr. Uncles said that in the past, they have looked at each of these proposals in isolation; now, however, CORD is increasingly looking at the cumulative impacts of these kinds of proposals.  He said that in this particular cove there are ten properties; on today’s agenda, CORD is dealing with two of them.  To grant these now would set a precedent that would ultimately sacrifice the entire cove.  Mr. McConaha said that this was a major policy question that would be difficult to deal with at the level of the CORD representative’s positions within their agencies.  He said this issue needs to be put back before the policy makers.  

Mr. Carpenter asked about the status of CORD’s recent request for an opinion from the Attorney General’s office.  Chairman Manoogian said that they were still waiting for a reply.  Mr. Christon said that the considerations being discussed seemed to be backing away from the statutes.  Chairman Manoogian said that the overarching conflict here is a broader policy issue.  

Mr. Barrett asked what would happen if there were already a dock there.  Mr. Lombard said that DOT would have to enforce against the owners for trespass if the lease were denied.  Mr. Drew said that DES would enforce to have the dock removed.  Mr. McConaha said that giving permission today does not discourage possible future illegal activity; he said that CORD should not worry about whether or not the dock is already there.  Mr. Lombard noted that DOT’s records do not always reflect the historical permissions that might have been granted by Boston and Maine prior to the state acquiring the right-of-way.  This dock could have been there for a long time.  Mr. McConaha asked if the dock might be grandfathered.  Mr. Drew said that it would be grandfathered if it preexisted the enactment of the wetlands rules.  

ACTION:
MOVED by Director Barrett, seconded by Mr. Drew, THAT the matter be tabled to CORD’s next meeting to allow DES to determine if a dock is grandfathered on that property, and to allow CORD to make further inquiries with the Attorney General’s office regarding the Council’s authority.  There was a unanimous vote in favor of the motion.  

B. MEREDITH
SLR 05-0014

LEASE of 75 feet of lakefront on Lake Winnipesaukee

The Department of Transportation, Bureau of Rail & Transit, proposes to lease 75 feet of lakefront on Lake Winnipesaukee to Ronald and Ann Brienza, to allow permitting of a dock and construction of a pedestrian crossing as provided in RSA 228:57-a.  This law allows leases of State-owned railroad property to landowners whose property is separated from public waters by the railroad, for the purpose of constructing docks or mooring fields.  The applicant owns property abutting the State-owned railroad corridor in Meredith.

RESPONSE DATE: June 16, 2005
STAFF REPORT

Fish & Game: the Department does not object, since there are no significant fish, wildlife, or water-related resources associated with this property.  However, it should be noted that continued loss of the public ability to access State-owned properties from water may be becoming an issue.  

Environmental Services: DES advises that a docking structure may only be built on this frontage after receipt of a permit from the Wetlands Bureau, pursuant to RSA 482-A, and that the granting of the lease does not imply that the site meets all of the requirements necessary to obtain that permit.  In addition, all activities on the frontage must be compliant with the Comprehensive Shoreland Protection Act and NH Code Admin. Rules Chapter Env-Ws 1400.  

Lakes Management Advisory Committee: At its June 24, 2005 meeting, the Lakes Management Advisory Committee reviewed and voted on the above referenced surplus land review.  In an effort to fairly evaluate all of the surplus land reviews that come before the committee, the LMAC adopted a policy in March of 2002 to guide the committee through the process.  In addition to our consideration of the “review criteria” included in the policy, the committee is concerned that the long term consequences of these lease disposals have not been determined, therefore the LMAC voted to recommend against disposal regarding SLR 05-014.   

Rivers Management Advisory Committee: Not subject to review.  

Housing Finance Authority: No interest.  

Division of Historical Resources: No resources present.  

Safety: No objection.  

Agriculture, Markets, and Food: No interest.  

Health and Human Services: No interest.

State Conservation Committee: See attached letter.  

CORD Discussion, September 1, 2005:

ACTION:
MOVED by Mr. Uncles, seconded by Mr. Lynch, that the matter be tabled until CORD’s meeting in November.  

Mr. Christon said that the core issue is what level of authority CORD has.  A landowner can ask to acquire property from the state; DOT reviews the request against its agency criteria—if they are met, the proposal can go forward.  The problem relates to how CORD’s role works in the process.  Chairman Manoogian agreed that CORD should seek clarification from the Attorney General’s office on this. 

The motion was amended to indicate that CORD would request an opinion of the Attorney General’s office on the matter

Mr. Lombard noted that there are other requests currently under review by DOT.  Mr. McConaha asked if it would be appropriate for CORD to impose a moratorium on the requests until legal clarification is obtained.  Chairman Manoogian said that imposing a moratorium would be beyond CORD’s authority, but that the Governor & Council could do that.  Mr. Christon noted that ceasing to grant these leases could result significant reductions of imputed value of property that is otherwise shorefront, but for the intervening railroad right-of-way.  Chairman Manoogian said that OEP would take the initiative to request the legal opinion from the Attorney General’s office.  

There was a unanimous vote in favor of the motion.  

Chairman Manoogian said that how CORD ultimately proceeds on this and other similar proposals would depend upon the response of the Attorney General’s office.  If authority exists for CORD to deny a proposal, then CORD will need to develop criteria for evaluating such a decision.  If there is indeed a conflict between statutes or policies, then CORD could make a recommendation to the Legislature.  

III. OLD BUSINESS

A. Smart Growth Report—Update

Mr. Frost said that all municipalities had been invited to respond to the smart growth survey, but that there had only been 6 responses; he has also been receiving responses from state agencies to the agency survey, but many have not yet responded.  Chairman Manoogian noted that the Smart Growth Report should serve as a platform for educating state agencies about smart growth—it should benefit those who ask for help, and those who do not understand how their agency’s actions impact upon smart growth decision making.  For the purpose of getting timely responses to the survey, CORD members present divided up the list of agencies that had not yet responded to the survey.  

Chairman Manoogian requested that responses be supplied to Ben Frost by September 9.  

IV. NEW BUSINESS

A. LCIP Monitoring Plan and Budget for FY 2006

Mr. Helm presented the FY 2006 LCIP work plan and budget, noting that because of an unanticipated accounting issue, there was a $25,000 reduction in revenues, and hence also in expenditures.  The State Treasury is working toward changing how the endowment is managed, with the goal of using 12 quarter averaging and reallocating the distribution of endowment fund principle, but these changes will require a statutory amendment.  He said he would present the LCIP annual report to CORD at its November meeting.  

Mr. Helm said that they are looking for federal funds to augment the budget, and he acknowledged the assistance of DRED, Fish & Game, and Agriculture in working on a comprehensive approach to conservation land stewardship statewide.  He noted that DOT should also be part of this.  Mr. Drew said that he would like to see DES involved as well, and urged Mr. Helm to contact Mark Stevens.  

ACTION:
MOVED by Mr. Drew, seconded by Mr. Lynch, THAT the LCIP FY 2006 work plan and budget be approved as presented.  There was a unanimous vote in favor of the motion.  

B. LCIP Easement Addition

Mr. Helm advised CORD that LCIP was pursuing a 3-acre easement in Newmarket that would augment an existing 29-acre LCIP conservation holding there.  The Nature Conservancy will hold the fee to the property, and the majority of the funding is coming from the Great Bay National Estuarine Reserve.  

V. CORD 2005 MEETING SCHEDULE

November 3, at 9:30 AM, at the Department of Environmental Services, Hazen Drive, Concord [NOTE: Date is firm, location is tentative].

VI. ADJOURNMENT

ACTION:
MOVED by Mr. Barrett, seconded by Mr. Lynch, THAT the meeting be adjourned.  There was a unanimous vote in favor of the motion.  

The meeting adjourned at 11:30 AM.  

Respectfully Submitted,

____________________________________

MaryAnne Manoogian

Chairman

MAM/BDF
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