DIC

LLawyers
p
.//(4/'7//11///- //fr 2243

OEP Spring Planning and Zoning Conference
May 11, 2013



materials prepare y Paul Sanderson
in recent past OEP Conferences



e Thelo

 The ZBA Does Not Create, Rewrite, Implement
or Enforce the Ordinance



The ZB ducted
in accord rom the
ordinance s

To do that ZBA coll
and testimony presented

Finds what facts are true or not true based on evidence
Applies the legal tests from the statute to the facts

Has final say on the meaning of the ordinance in
affirming, overruling, or modifying the decision of the
administrative official

m written material



Con ith
the Ri

Deliberate i

tes
Base the decision on the evidence

Under RSA 674:33 Ill, need a minimum of 3
yes votes

Applicant has the burden of proof



RSA 6 (e)i

IC meeting;
ith the town

The rules
a copy needs t
clerk

Rules should address internal organization and
guorum , when and how an alternate may
participate , address how abutters are to be
identified and notified and the order of business

Adoption of the rules satisfies statute and
ensures fairness and order during proceedings



without some

* /BA is the “safety valve” that provides
protection to these constitutional rights



Requi 6:7 |
@
Requires op
hearing and to sp
agent, RSA 676:7, | and Il

Requires decision making by board members who
are impartial, RSA 673:14

Requires a written decision indicating approval,
approval with conditions or denial and
appropriate explanations, RSA 676:3

public
counsel or an



* Applic ith ZBA

and oth

* Can advise Pla mbiguity or
practical problems with ordinance as written

* Be cautious of advising administrative official
on any course of action, could result in bias
for future appeals



Con ance
to all

Richmon 9 NH 312
(2003)

Obligation is a “ reasonable “ one, not a duty
to educate public beyond that information
which is in the legal notice

Kelsey v. Town of Hanover, 956 A. 2d 297
(2008)



Notic
Make a de
Create a record for

eview
Follow rules of procedure adopted by board

Create minutes of the proceedings and make
available for public inspection



* Genera pacity

* New Hamps artial ZBA
members

* Impartiality defined as juror standard and
general conflict of interest rule



s related to
Has advised or assisted either party

Has directly or indirectly given an opinion or
formed and opinion in the matter

Is employed by or employs any party in the case
Employs any of the attorneys in the case




EST

Athert

No officia erest exists

Conflict of Interest is a direct personal or
financial interest in the outcome

Interest must be “immediate, definite and
capable of demonstration, not remote,
uncertain, contingent or speculative.”



there is uncer nflict, RSA
673:14 |

Issue of Conflict of Interest must be raised
before the vote

Chairman appoints alternate if there is conflict






* Ruleso
/BA may
day

* May deliberate during the public meeting
portion of the meeting ( not the public
hearing ) and not required to deliberate at the
close of the public hearing

 May deliberate on a different day than that of
the public hearing

ifferent



* Cons
meeting

« Written com ttorney can
not be discussed i ic session without
naving the town attorney present in person or by

ohone; subject to challenge as an illegal non
oublic meeting

* Written communication can be private ( marked
attorney client/priveleged) , but discussion in
public means that right to privacy may be waived




 RSA 676:5 allo re applicant to
reimburse Board for cost of 3" party review

e But, coordinate with Planning Board who has
similar authority, don’t make the applicant pay
twice for what could be substantially the same
work



Don

Once th rations
can begin

Avoid interactio after public
hearing is closed and have Board members ask
all questions of applicant and public during
hearing

Voting members deliberate and vote

Alternates deliberate, if allowed by rules , but do
not vote




ut not at the
with a written

Board can us
expense of uncon
explanation

Condos East Corp v. Conway 132 NH 431 ( 1989)

Board can exercise discretion in choosing between competing expert
testimony

Richmond Co. v. Concord 149 NH 312 ( 2003)

Use of generalized information to contradict expert opinion; court cases
are mixed

Star Vector Corp v. Windham 146 NH 490 ( 2001) says articles about
hazards of shooting ranges good

Continental Paving v. Litchfield 158 NH 570 ( 2009) says Audobon fact
sheet inadequate relative to wetland scientist report



relief ecial
excepti '

e Conditions, li run with the

land

* Conditions have to serve legal purpose and
should serve the general intent of the
ordinance



Canb
before

Can be co
property Is us
operation

Conditions have to be activities which can be
performed by applicant

Tidd v. Alton , 148 NH 424 (2002), special
exception case in which condition of approval
that off site improvements to be completed by
State; Court found unlawful

once
ion on hours of



 Reference reli
modified by Board

pplication, or as



e Motion
request

* Elements of variance can be addressed when
person speaks to motion or during earlier
deliberation



Addr

Tie vot ires 3
affirmati

Is tie vote a

No clear NH law, cedure address to
give guidance to boards and participants

OEP handbook suggests that matter be continued until
5" member can be in attendance

Applicants are also entitled to request continuance if
there is less than full board; rules of procedure should
reflect this




* Impo
testimo
is based

» decision

e Exercise is important for perception of fairness
and to avoid possible decision by Court to
remand if the findings are inadequate. Kalil v.
Dummer



e Needs to

* Meeting minut decision need to
be available to public within 5 business days



before SWARTA
Who goes f
Joint meetings RSA 676:2

Compatible conditions of approval

RSA 676: 41 (b), planning board can not defer
action until all permits in place, can act
subject to receipt of all permits



Follo ring

Must be fi
calendar days st
decision RSA 677:2

Request for hearing has to fully identify every
ground which it claims that the decision is
unreasonable or unlawful

Rehearing request is mandatory to preserve the
ability to appeal to Superior Court

ecision,
following date of



/BA
days

Must have enge to the
/BA decision, so rieved party

Selectmen or any party to the action or any
person directly affected can request a rehearing

/BA has authority itself to reconsider for any
reason during the 30 day appeal period

74 Cox Street, LLC v. City of Nashua , 156 NH 228
(2007)




Consi
public h

ZBA delibe
Public can liste

No new abutter notices required for consideration of
request

Purpose of consideration is for ZBA to determine
whether an error may have been made

May be occasion when multiple requests for rehearing
are made , and granting any request will allow a
rehearing




and avoid a

* |f ZBA decides to grant rehearing, try and
grant without adding new reasons for making
the original decision

 MacDonald v. Effingham ZBA, 152 NH 171 (
pAVOSY



entirety

* Notice must be giv n to abutters

* New record is being created , so have
evidence from all sides be resubmitted and
create the final decision from the resubmitted
evidence



RE

What h

Whatever
to appeal to

Appeal must be file e decision

Hearings at Superior Court based on record before the ZBA,
rarely testimony

Important that all materials presented to ZBA and all
minutes be carefully preserved to present to Superior Court

Requests for information can be made pursuant to RSA 91-
A or through litigation requests

Certified record can be expanded upon request

as the option



Mak tion

someone v with the
decision. The process of decision

making can be just as important as
the substance. Solid procedural
rules will help to ensure that the
process is smooth and fair to all



