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THE INVESTIGATION PROCESS

A BRIEF OVERVIEW

Allegation Submissions

Anyone with concerns about the actions of a licensee may submit those concerns to the Board.  Such concerns should be put in writing and sent to the Board office.  The Board accepts either the form on the website or a letter, and requires that it be signed.  Once received, it is called a “communication of alleged misconduct.”  On occasion the Board receives such communications from agencies or other sources.

Initial Communication with Licensee


When the Board receives a communication of alleged misconduct, the Board will send a copy of that communication to the licensee.  The Board may ask for a preliminary response from the licensee, which will be considered for the Board’s review.  This response should be sent to the Board in the time allotted and address the specific allegations of misconduct.  Unless requested, the licensee should not provide copies of client records at this juncture.

Board Review of Allegation

The Board reviews any communication of alleged misconduct and the licensee’s preliminary response on a monthly basis.  Board members who have a conflicting personal, business, or professional relationship with any of the parties to the communication of alleged misconduct are recused from the review.

Board Weighs Allegation in Light of Legal Requirements

The standard used by the Board to determine whether to dismiss an allegation or send it on for investigation is to ask: “if the allegation were true, would the licensee have violated New Hampshire RSA 330-A, the applicable administrative rules (Mhp), or the code of ethics appropriate to the licensee?”  If the answer is “no,” the allegation is dismissed.  If the answer is “yes,” the Board sends the allegation on for investigation.  If sent on for investigation, the communication of alleged misconduct becomes a formal complaint.  In its review the Board determines the scope of the investigation and cites specific potential violations to be investigated.  The Board Investigator hears the Board discussion but does not vote.  The Board Investigator brings this information to the Professional Conduct Investigators Committee.

The Professional Conduct Investigators Committee

The Board Investigator is a member of the Board who supervises the Professional Conduct Investigators.  The Board Investigator meets monthly with the Professional Conduct Investigators and attorneys from the Attorney General’s Administration Prosecution Unit (APU), which prosecutes cases before State professional licensing boards.  At this meeting, new complaints are assigned to one or more of the Professional Conduct Investigators and ongoing cases are reviewed.  The Board Investigator, the Professional Conduct Investigators, the Attorney General’s APU attorneys and the Board Administrator compose the Professional Conduct Investigators Committee.

Professional Conduct Investigators

Professional Conduct Investigators are experienced licensees drawn from the four professions licensed and regulated by the Board:  Pastoral Psychotherapists, Independent Clinical Social Workers, Clinical Mental Health Counselors, and Marriage and Family Therapists.  To be appointed as a Professional Conduct Investigator a licensee fills out an application, submits his or her resume, and is interviewed by the Board.  The Board strives to achieve representation from each profession and a wide range of expertise.  Professional Conduct Investigators attend training in the investigation process sponsored by the Attorney General’s Office and receive a training manual from the Board.  New investigators are mentored by more seasoned investigators on their first cases.  Investigators who have a conflict, or a personal, business or professional relationship with the licensee or the complainant, are recused from the case.  Professional Conduct Investigators strive to protect client and licensee confidentiality throughout the investigation. 

Conducting the Investigation

The Professional Conduct Investigator and an APU attorney investigate the potential violations specified by the Board.  Witnesses are interviewed and records relevant to the case are reviewed.  If an attorney represents a licensee, that attorney may be present at the licensee’s interview(s).  If, during the course of their investigation, the investigative team finds areas of concern not specified by the Board for investigation, they can present these additional concerns to the Board, asking permission to expand their inquiry into other, specific violations.  The Board considers this new information and votes whether or not to expand the scope of the investigation.  The Board Investigator oversees the investigation process, ensuring the quality and impartiality of the process.

Report of Investigation

When the investigation is complete, the Professional Conduct Investigator and the APU attorney draft a Report of Investigation (ROI).  The ROI is an outline of the facts of the case, including a legal analysis of whether or not the investigation has sustained the violations cited by the Board. The Board Investigator reviews the ROI to ensure the impartiality and accuracy of the investigation.  Following the Board Investigator’s review of the ROI, it is given to the Board for its review and consideration.

Board Review of Report of Investigation and Determination of Outcome

The Board reviews the ROI in non-public session and has four (4) options:

· Dismiss the case with no further action (Dismissal)

· Issue a non-disciplinary Confidential Letter of Concern to the licensee (Non-reportable)

· Refer the case to the APU for resolution (Settlement)

· Issue a Notice of Hearing (Adjudication)

If the case is sent for resolution, the APU attorney writes a summary of the facts that is shared with the licensee.  Thereafter, the parties attempt to negotiate a resolution.  If successful, the proposed resolution is drafted into a Settlement Agreement (SA).   The Settlement Agreement is sent to the Board.  The Board reviews the Settlement Agreement and may:

· Approve the Settlement Agreement
· Approve the Settlement Agreement with minor conditions

· Reject the Settlement Agreement and send it back to the APU for further negotiation with the licensee.

If a Notice of Hearing is issued the ROI is provided to the licensee or his/her legal counsel.

Settlements

The APU attorney and the licensee may meet in an attempt to reach agreement on the infractions and the remedial sanctions appropriate to the case.  The SA is a signed agreement between the licensee and the Board that stipulates the facts of the case.  The SA includes the violations committed by the licensee and agreed upon sanctions.  The sanctions may include supervision, extra CEUs, personal therapy, psychological evaluation, fines, or other remediation appropriate to the rehabilitation and restoration to good standing of the licensee.  If agreement is reached on the terms of an SA the APU attorney submits a signed SA to the Board with a motion seeking its approval.  Complainants are informed of the proposed settlement and may comment on them before the Board votes to accept or reject the settlement.  Approved SA’s become public documents.  SA’s that are not approved remain confidential and are not used against the licensee in further proceeding.

Adjudicatory Hearings

The Board issues a Notice of Hearing for cases that have not been settled.  The Notice of Hearing is a public record and is sent to the licensee (or counsel) with the ROI.  Hearing notices specify scheduling details of the upcoming hearing and outline the potential violations that will be considered by the Board.  Complainants are advised of the notice of hearing and may request that they be allowed to intervene as a party.  At the hearing, the Board hears oral testimony and evidence presented to it by the APU attorney and the licensee (or counsel).  Disciplinary hearings are public, but every effort is made to protect the confidentiality of clients and client records as part of the process.  Pursuant to State statute, the Board deliberates in non-public session and issues a written Adjudicatory Order stating whether a violation has occurred and what discipline is imposed.  The Board order may also dismiss the case as unfounded.  The Board’s Order becomes a public document following issuance to the parties.

Disciplinary Oversight

Board sanctions may include but are not limited to:
· License restriction of practice

· Supervision of practice by another professional

· Continuing education unit (CEU) requirements in addition to regularly required CEUs

· Personal therapy and/or psychological evaluation

· Administrative fines

· License suspension for a certain period of time

· License Revocation

In those cases where the SA or Board Order includes remedial supervision, supervisors who are appointed by and work under the authority of the Board do remedial supervision with a licensee.  A member of the Board, called the Board Supervisor, oversees the work of the remedial supervisors.  The remedial supervisors meet as a group with the Board Supervisor on a bi-monthly basis to monitor compliance with the SAs, or in some cases, Adjudicatory Order requirements.  Non-compliance with the terms of the Settlement Agreement or the Adjudicatory Order requirements are brought to the Board’s attention for follow-up which may include:

· Clarifying or issuing guidance on the meaning of the sanction

· Issuing an order to the licensee to Show Cause why further enforcement sanctions are not warranted due to non-compliance.

A licensee is provided with an opportunity for a hearing before new or further enforcement sanctions are issued.

Good Standing Status

If the licensee satisfies all remedial sanctions it is noted in the licensee’s file.  The licensee may then request verification from the Board that his or her license is once again in good standing before the Board.
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