June 4, 2008
Richard J. Mahoney, CPA

Director of Audit

Office of Legislative Budget Assistant

State House, Room 102

Concord, NH  03301

Dear Mr. Mahoney:


The New Hampshire Board of Medicine (“the Board”) would like to put on record our concerns with respect to the tone, allegations and inaccuracies of its 2008 Performance Audit.  The State of New Hampshire needs to have confidence that the Board is doing its job, which it is.  The public also needs to have confidence that the auditors are presenting a report that is balanced and fair.


First, we agree that it was valuable to have a thorough review of the Board.  We clearly have, and intend to continue to, comply with state laws.  In this regard, the audit raised a range of valid concerns.  We have not disputed appropriate findings even where critical of Board practices.  We agree that a comprehensive review of RSA 329 and the medical rules is in order.  Board members will have a better understanding of these laws as a result of this audit.


The Board needs to work on cooperation with the Medical Society to oversee continuing medical education and the Physician Health Program.  We do need to have a category of application for licensees planning to just practice administrative medicine.  We appreciate your efforts to encourage technology support for the Board.  We are convinced that, with added funding for technology, we will be better able to track the progress and results of cases.
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The Office of the Attorney General has concluded that the members’ terms are in compliance with the law on length of service of Board and MRSC members as the Legislature wrote it.  The audit repeatedly criticized the Board in areas where we are in compliance with state law, including the hiring practices, quorums and compliance with the Right to Know Law, despite opinions from the Office of the Attorney General that the Board is compliant.


There are words in the audit and representations made since the audit with which we have a concern.   A licensed physician or physician assistant holds a position of prestige in our society, and it is important that the citizens of New Hampshire have confidence in the licensing Board.  This audit’s unjust criticism unfairly undermines the credibility of the Board and its members.  We specifically refer to pages 1, 13, 88-89, 78 and 91.


The allegation in the summary on page 1 that “the DOJ responded to audit observations” is inflammatory.  Board members spent as many as 50 hours on an individual basis researching and responding to the audit observations.  We heard complaints about how long it took to respond to the audit observations.  Most observations had at least two board members prepare a response.  The Board had to review and agree to final responses to these observations, and the DOJ assisted with the process.  Moreover, the Board meets once a month with a full agenda and its members worked hard to include spending at least some time each month at these meetings to respond to each observation.  To infer that we either were unable or lacked the interest to respond to audit findings and deferred to the DOJ is inappropriate.

We object to the use of “ethical tone” on page 13.  We understand the auditors’ concerns of the Board’s hiring practices, however, questioning the ethical tone of the Board and its members, in our opinion, crosses the line.  It seems to infer that in some way the Board is condoning unethical behavior.  The Board feels strongly that questioning the ethics or ethical tone of the Board is counterproductive, and unfairly maligns the integrity of the Board.

Most significantly, the audit report findings are wrong in Observations No. 26, pages 88-89.  This Observation specifically states that the auditors’ “analysis of Board files and data demonstrated 21 percent of cases during the audit period were not investigated and no final action was taken.”  The documentation which the auditors provided to the Board on this finding, as fully discussed below, provides part of the evidence that belies the data contained in Table 8 on page 89, upon which the auditors based their finding.  During the five-year audit period, the Board opened 1,770 files.  As shown in Table 8, the auditors analyzed a statistical sampling of 184 of these files and concluded that 39 (or 21%) were not reviewed.  This conclusion is wrong for several reasons.
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First, of these files that the auditors contend were not reviewed, 28 (or 72%) were in fact reviewed and were appropriately resolved without an investigation because they were outside the Board’s jurisdiction.  Each of these 28 was a file opened by the Board when the Board received notification that a lawsuit was filed against a licensee in another state.  Of these lawsuits, the Board received notification of 26 from the foreign jurisdiction and the remaining 2 from the licensees in their renewal forms.  In contrast, in accordance with the Board’s statutes, written by the Legislature, the Board must investigate licensees’ conduct resulting in lawsuits that are filed in the State of New Hampshire (RSA 329:17, II and V-a).  The audit report does not dispute that the Board has investigated and acted in 100% of those files.  Also in accordance with the Board’s statutes, written by the Legislature, the Board must investigate licensees’ conduct resulting in disciplinary action taken by other states’ medical boards (RSA 329:17-b).  The audit report also does not dispute that the Board has investigated and acted in 100% of those files.  The Board’s statutes, written by the Legislature, do not authorize the Board to investigate lawsuits that are filed in other states.  As the audit report states, in an unrelated matter on page 37: “Agencies can exercise only the authority the Legislature delegates to them.”  Accordingly, the Board would be exceeding the scope of its authority if it investigated any of those 28 files which the audit report alleges it could have.  Second, of the files that the auditors contend were not reviewed, an additional 6 (or 15%) were in fact reviewed and final action was taken.  While not all of these necessitated investigations, those that did were investigated, and all were resolved appropriately.  Of these files, four were voted by the Board to merit No Further Action by the Board (one of which was referred to the Office of the Attorney General for a criminal investigation) and two were acted upon when the Board voted to approve Settlement Agreements negotiated between the Board’s prosecutor and the licensees.  Third, of the files that the auditors contend were not reviewed, an additional 2 were empty dockets caused by a filing system error that created a file number where no file existed (one of which, a 1999 file, precedes the audit period and is thus technically also outside the scope of the audit).  While the Board did not investigate or take final action in these two empty files, to include these files to compile statistical data that the Board failed to take action is misleading and causes a significant inaccuracy in the audit report’s calculation. Finally, the Board is currently reviewing the three remaining files to discern why an investigation was not initiated and Board action not taken if either of these steps were necessary.  To conclude, 1,770 files were opened at the Board during the audit period. The auditors reviewed a statistical sampling of 184 of these files.  Only 3 of these files can be accurately categorized as not having final Board action taken in them.  Thus, according to the auditors’ analysis of Board files and data, the Board did not take action in less than 2% of the statistic sampling and less than 0.2% of the overall files.
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On page i of the audit report, the Office of the Legislative Budget Assistant claims that the audit was conducted “in accordance with the standards applicable to performance audits contained in Government Auditing Standards.”  Your office also states that the auditors are required, under such standards, to “plan and perform the audit to provide a reasonable basis for [the auditors’] findings and conclusions.”  There is no doubt that the auditors have concluded that this “21%” finding was a critical audit finding because the audit report repeats this finding on pages 2 and 31 and the auditors stressed this finding at the April 29 Joint Fiscal Committee presentation and at the May 13 Legislative hearing.  Given that, as described above, this crucial finding of the audit was so grossly inaccurate and misleading, namely a finding of 21% compared to a reality of less than 2%, it calls into question the accuracy of the entire audit report and whether the Government Auditing Standards were adhered to.
Moreover, the manner in which the information about these “unreviewed” files was withheld from the Board until after the audit report was released to the public also raises significant question.  After the draft of Observation 26 was provided to the Board
for response, the Board’s Administrator requested identification of the files that provided the basis for the information.  This request was made orally and not in writing and was denied.  On April 8 at the ‘exit interview’ the Board President again made an oral request for this information, but this request went unresolved.  On April 29, after the Joint Fiscal Committee presentation, the Board President again made an oral request for this information.  On May 1, 2008, the Concord Monitor reported:
Costin said that the board has requested clarification on what auditors considered uninvestigated complaints.  Richard Mahoney, the budget office’s director of audits, said he was surprised that the board did not understand the numbers.  Mahoney said that it shared its data with the board as part of the audit process.
Only on Monday, May 5, 2008 did the Board President receive from the auditors the file numbers which were the basis of Table 8’s finding.  The Board has found clandestine manner in which the auditors withheld pertinent information which the Board needed to elucidate its actions extremely frustrating.


Page 78 suggests that the MRSC needs administrative rules, policies and procedures to ensure that there is a diligent investigation of cases it reviews and to not do so appears “unreasonable.”   The type, form and extent of an investigation shall be determined by the need to examine acts of possible misconduct.  Med 210.04(b).  Although flexible, the overall investigative process is orderly and in accord with the statute and administrative rules.  The auditors may disagree with our opinions on this matter, but we do object to our perspective being termed “unreasonable.”
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In Observation 27, on page 91, the audit report is grossly misleading where it implies that the Board has created an illegal ‘slush fund’ for itself.  The Board does not currently dispute the audit report’s finding that: “The Board has collected revenue in excess of 125 percent of its costs to administer its programs in each year of the audit period.”  The report then references a third-party for the proposition that the Board “factored [the overage] into the budget in the event a major case came up and funds were required for an adjudicative hearing.”  The Board finds that the auditors’ commentary to this statement (namely that the Board “effectively creat[ed] a contingency fund without authority”) is negatively subjective, inappropriate and misleading.  As the audit team reluctantly responded to a Legislator’s question at the April 29 Joint Fiscal Committee, any excess revenue lapses into the State’s General Fund at the end of every fiscal year.


It is important to address the issue of self improvement.  We refer to pages 27-31, 33-37, and 71-73.  During the audit period, the Board discussed the subject of anonymous complaints and decided that, in order to comply with the Board rules, the MRSC would no longer review anonymous complaints.  Accordingly, the Board itself now reviews those complaints and decides if there will be a public interest in the initializing of an investigation on the Boards own initiative, distinct from acting on an anonymous complaint.  Although this discussion and improvement to Board procedure occurred with an auditor present in the room, the audit report is written as if we were not addressing the administrative rule which does not address the investigation of anonymous complaints.


The Board has developed a system of classification of Board actions during the audit.  Additionally, steps were made to develop a system to communicate the quality of evidence uncovered during investigation by the MRSC.  While this project is not yet completed, there were certainly discussions of its development during the audit period.  To indicate that there are communication problems is fine, but it is not clear in the audit report that the Board was addressing those issues.

Following the recent presentation of the 2008 audit of the Board of Medicine to the two committees of the legislature on May 13, 2008, we saw a statement to the press that you “stand behind every word” of the audit.  It could be construed that the auditors have a personal agenda to make the Board look bad or to come up with negative findings regardless of their veracity. That the auditors would not correct their mistake in public is outrageous and shows outright bias.
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Neither the audit report nor the auditors in their presentation makes mention that the purpose of the audit is to criticize areas where there are findings.  The audit fails to mention that, as a whole, the Board is functioning very efficiently and effectively.  The audit fails to mention the dedicated and professional work done by present and past members of the MRSC and the Board.  Certainly the auditors witnessed that.  The audit report gives the misconception that there are only problems with the Board and no positive attributes.  The auditors are well aware of the negative publicity following the initial presentation of the audit report and did nothing to dispel these wrong insinuation or wrong usage of the report.  They took no effort to clarify its limited application to problems only without comment on the positive.  Instead, the auditors seemed to relish in continuing to talk about the negative findings to the conclusion of all else as if it needs to justify and emphasize the negative to the exclusion of the positive.  We certainly question the motives in not dispelling perpetuated inaccuracies of concern to the public on this issue.  There is no acknowledgment anywhere by the auditors that the comments and disputes in the response of the Board raise meritorious counterarguments.  The auditors and the report never once ask the premier question of how the Board is functioning to ensure the safety of care provided by licensed physicians and physician assistants to the citizens of New Hampshire.  We would strongly argue that the Board is highly effective and dedicated to their primary mission.   The report regularly points to changes that need to be made in legislation and/or the rules, but never once acknowledges and points out the complex and difficult statutory structure that the Board operates under.
In summary, we appreciate the benefits of the performance audit on the Board of Medicine.  We will wholeheartedly address and have already begun to address areas that have been identified as needing improvement.  Unfortunately, the content of the audit was at times inaccurate and the tone inappropriate.  We formally request that you do the following: 1) Correct the inaccuracies in the audit report. 2) Publicly comment on the limited purpose and application of the audit. To wit: the audit is only designed to find points of criticism and does not comment upon or intend to diminish from the positive attributes and functioning of the Board.  Additionally, that the audit covers prior years and is not a reflection on the current practices of the Board.  By the time of the audit the Board was already self-initiating changes to some of the areas the audit addresses.  To insist in the press that you saw no evidence that we were addressing many of the areas is disingenuous.  We would like your office to recognize that the Board members and staff are honest, hard working, and most importantly dedicated to the safety of the citizens of New Hampshire.  Lastly, we would like to see a statement to the effect that you do not question the ethics of the board members.  3) We are asking for accountability in the audit process; an audit of the auditors, if you like.

From our perspective, anything short will leave an unjustified and significant misstatement and malignant of the New Hampshire Board of Medicine.

Respectfully Submitted,

__________________________________

Kevin R. Costin, P.A., President

__________________________________

Amy Feitelson, M.D., Vice President

__________________________________

James G. Sise, M.D., Board Member

__________________________________

Robert J. Andelman, M.D., Board Member

__________________________________

Robert P. Cervenka, M.D., Board Member

__________________________________

Catherine F. Pipas, M.D., Board Member

__________________________________

Robert M. Vidaver, M.D., Board Member

__________________________________

Brian T. Stern, Public Member

__________________________________

Gail Barba, Public Member

