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CHAPTER Liq 600  ENFORCEMENT POLICY
PART Liq 601  PURPOSE AND EFFECT
Liq 601.01  Purpose.  The purpose of these rules is to set forth the requirement of RSA 179:56, III, Enforcement Policy.
Liq 601.02  Effects of These Rules.  Nothing contained herein shall be construed to release a natural or other person from complying with statutory law.
Liq 601.03  Definition of Terms.  The following terms shall be construed as set forth below:
(a)  "Administrative action" means the final disposition of any violation which results in a verbal warning, letter of warning, administrative fine, a suspension, or revocation;
(b)  "Administrative fine" means any dollar amount exceeding $100 but not over $5,000, which is assessed by the commission for any violation of statute or administrative rule;
(c)  "Investigator" means any liquor enforcement officer who is authorized under RSA 176:9 and 179:59 to enforce statutes and administrative rules;
(d)  "Aggravating factor" means any condition or quality listed in Liq 206.02(c) or (e) which, when observed, applied, or discovered in association with the actions or inactions of a licensee, would make the resulting administrative actions more severe;

(e)  "Aggravated violation" means any violation of statute or commission order which endangers the public or results in injury, death, or significant property damage of at least $1000.

(e)  "Chief of enforcement" means the chief of enforcement and licensing;

(f)  "Commission" means the New Hampshire state liquor commission;


(g) "Commission order" means an instruction, in writing, from the commission or from commission employees utilizing a notice and record of verbal instruction or administrative notice of agency action;

(h) "Compliance check" means a sting operation carried out throughout a community for the purposes of accessing overall compliance. Sting operations carried out at particular licensed establishments due to complaints or a history of violations shall not be considered compliance checks.  

(g)  "Enforcement policy" means the standards, procedures, actions and/or penalty taken or imposed by the commission with respect to any classification of statute or administrative rule identified in Liq 601.04 or Liq 601.05;
(h)  “Good behavior” means compliance with all commission administrative fine payment deadlines and/or orders issued under Liq 206.03;
(i)  "License year" means the period of time from which a license has been issued until it has expired or been renewed;
(j)  "Licensee" means any natural or other person to whom a license has been granted;
(k)  "Licensee record" means any written or electronic document, maintained by the commission, which lists any administrative action which has been taken against a licensee;
(l)  "License" means any form of permission to sell alcoholic beverages issued by the commission or a tobacco license issued by the department of revenue administration;
(m)  "Letter of warning" means any written communication from the commission which identifies any violation of statute or administrative rule and which does not impose an administrative fine or a suspension;
(n)  "Mitigating factor" means any condition or quality listed in Liq 206.02(d) or (f) which would moderate in force or intensity any pending administrative action against a licensee, and which was reported in a violation;

(o) "Point" means a numerical value assigned to a violation, used to determine a license's overall record for renewal of license (or revocation of license).

(o)  "Preponderance" means superiority in weight, quantity, power, importance or the like;
(p)  "Revocation" means to void, annul by recalling, withdraw, or rescind any license issued by the commission;
(q)  "Suspension" means that the license allowing sale of alcoholic beverages or tobacco, as applicable, is to be discontinued until such time as the license is re-granted;

(r)  "Sting" means an attempt by an underage or intoxicated individual, under the supervision of an investigator or other police officer, to purchase alcohol or tobacco products in violation of statute.

(r)  "[Verbal warning]Notice and Record of Verbal Instruction" means any verbal instruction of compliance issued by an investigator to a licensee, which is reported to the commission in writing, and which does not result in a letter of warning, fine, revocation, or a suspension issued by the commission;
(s)  "[Violation]Administrative Notice of Agency Action" means any violation of Title XIII, administrative rule, or RSA126-K which is reported to the commission by an investigator or examiner in writing, for administrative action; and
(t)  "Working days" means Monday through Friday and does not include Saturdays, Sundays or state or federal holidays.
Liq 601.04  Statutory Violations Subject to Administrative Action.  Administrative action shall be imposed on licensees for violation of statutes contained in [Title XIII]RSA 175-180 or RSA 126-K. 
Liq 601.05  Administrative Rules Subject to Administrative Action.  Administrative action shall be imposed on licensees for violation of any administrative rule only by citing both the rule and the underlying statute, and imposing the penalty noted above for the statute violated.
 [Administrative action shall be imposed on licensees for violation of any of the following rules:
(a)  Part Liq 401, Advertising;
(b)  Part Liq 402, Purchasing and Supplying;
(c)  Part Liq 403, Sales;
(d)  Part Liq 404, Premises;
(e)  Part Liq 406, Liquor/Wine Tastings;
(f)  Part Liq 501, Clubs excluding Liq 501.01;
(g)  Part Liq 502, Hotels;
(h)  Part Liq 503, Restaurants;
(i)  Part Liq 505, One Day Licenses;
(j)  Part Liq 506, Wholesale Distributors, Beverage Manufacturers, Beverage Vendors, Beverage Vendor Importers, Beverage Solicitors, Brew Pubs, and other Licensees;
(k)  Part 507, Caterer's On- and Off-Site Licenses; 
(l)  Part Liq 508, Agency Stores;
(m)  Part Liq 509, Golf Facility;
(n)  Part Liq 800, Importer's Warehouse Delivery Program;
(o)  Part Liq 700 Licensee Licensing; and
(p)  Liq 904.01(a)(2) or (3).]
PART Liq 602  OPERATIONAL PROCEDURES
[Liq 602.01  Reports by Investigators.  An investigator shall report in writing to the commission all violations found pursuant to Liq 601.04 and Liq 601.05.  Such reporting shall be consistent with the requirements set out in RSA 179:57.] 
Liq 602.01  Investigator Procedure:  Upon detecting a possible violation under Liq 601.04 or Liq 601.05, an investigator shall:


(a) Determine whether there is a sufficient preponderance of evidence for  a successful prosecution and issue an administrative notice of agency action violation specifying the violation and penalty, or


(b) If there is an insufficient preponderance of evidence for prosecution,


(1) Discuss the problem and corrective action with the person in charge at the licensed business; and



(2) Issue a notice and record of agency instruction; and

(b) File at the  bureau office within 5 calendar days:



(1) The bureau copy of the notice of agency action or notice and record of verbal instruction, and



(2) A short narrative detailing the violation and circumstances for which it was issued, or



(3) If the violation requires a commission hearing, a full report of violation. 
Liq 602.02  Administrative Notice.
(a)  Any licensee who is charged with committing a violation shall be issued an administrative notice on or subsequent to the date of the violation.
(b)  The administrative notice shall contain the following:
(1)  Licensee's name, trade name, and address;
(2)  What violation has been committed, by description;
(3)  What violation has been committed by statute or rule number;
(4)  Date of the violation;
(5)  Time of the violation;
(6)  Commission license number;
(7)  The [recommendation which will be made to the commission by the investigator] penalty for the violation or notice of a required hearing; [and]
(8)  Corrective action required; and
(9) Notice of administrative hearing rights as authorized under RSA 179:56.

PART Liq 603  ADMINISTRATIVE PENALTIES FOR LIQUOR VIOLATIONS
Liq 603.01  [Commission Compliance] Standard Penalties.  The commission shall [issue and maintain a list of all] impose the following penalties for violations of statutes[as set forth in Liq 601.04, and administrative rules as set forth in Liq 601.05,] which are subject to administrative action, 
(a) For violations of RSA Chapter 175 by licensees a fine of $250, 

(b) For violations of RSA Chapter 178:3 the licensee shall be ordered to a hearing;
(c) For other violations of RSA Chapter 178 a fine of $100 and a commission order detailing specific licensee action required to correct the violation;
(d) For violations of RSA Chapter 179:5-a, , 179:11, 179:13, 179:14, 179:17, 179:23 through RSA179:35, 179:40 through 179:44, and RSA179:47 through 179:54 a fine of $250; 

(e) For violations of RSA 179:11, 179:18, 179:19, 179:48, and 179:55 a fine of $100;
(f) For violations of RSA179:60 by a licensee, the licensee shall be ordered to a hearing;

(g) For violations of RSA Chapter 180 a fine of $250 and 2 license points; 

(h) For violations of RSA179:5 resulting from compliance checks, a fine of $500;
(i) For all other violations of RSA179:5 the licensee shall be ordered to a hearing; 

a. A penalty of a $500 fine, 4 license points, and a 3 day license suspension shall be recommended for violations with no aggravating or mitigating factors and no licensee history of violations; and


b. For all other violations the commission shall determine a penalty under the provisions of Liq 603.02 (c) and (d); 
(j) For all aggravated violations the licensee shall be ordered to a hearing;

(k) A licensee may request a hearing with the commission for any violation; in which case the penalty provisions of Liq 603.02 apply.


Liq 603.02 Penalties After Commission Hearings.  After hearing all evidence in a violation and considering all aggravating and mitigating circumstances presented, the commission shall:

(a) Determine, based on the preponderance of evidence presented at hearing, whether the violation alleged in the report of violation occurred; and 


(b) If the violation was not proven, order the licensee record cleared of the allegation and all records of the charge removed from the licensee file; or

(c) If the violation was proven, 


        (1) Consider the aggravating and mitigating circumstances presented;



(2) Consider the licensee's record of past violations;



(3) Consider the danger posed to public health and safety by the violation; 



(4) Consider any adverse impact of the licensee's business as operated on the community;  and


(d) Impose an appropriate penalty considering all circumstances, subject to the limitations of RSA179:57 I. 

Liq 603.0[2]3  Special Conditions.  The commission shall regularly consider and identify new or unprecedented unlawful conditions or circumstances which exist in the state.  It shall specify any unlawful conduct which it considers to be a gross deviation from public safety or the public welfare and the requirements of RSA 179:57 to provide for special penalty exceptions for specific offenses.
[Liq 603.03  First Offense.  For any first recorded violation of a statute or administrative rule contained in Liq 601.04 and Liq 601.05, the commission shall apply Liq 206.01 and Liq 206.02, and issue a letter of warning detailing necessary corrective actions, and/or an administrative fine and a suspension based on the licensee's record.  The administrative fine shall range from $100 to $500, with a suspension of a minimum of 10 consecutive days and not exceeding 17 consecutive days.
Liq 603.04  Second Offense.  For any second recorded violation of a statute or administrative rule contained in Liq 601.04 and Liq 601.05, the commission shall apply Liq 206.01 and Liq 206.02 and issue a letter of warning detailing necessary corrective actions, and/or an administrative fine and a suspension based on the licensee's record. The administrative fine shall range from $250 to $1,000, with a suspension of a minimum of 10 consecutive days and not exceeding 24 consecutive days.
Liq 603.05  Third Offense.  For any third recorded violation of a statute or administrative rule contained in Liq 601.04 and Liq 601.05, the commission shall apply Liq 206.01 and Liq 206.02 and issue a letter of warning detailing necessary corrective actions, and/or an administrative fine and a suspension. The administrative fine shall range from $500 to $1500 with a suspension of a minimum of 10 consecutive days and not exceeding 30 consecutive days.

Liq 603.06  Fourth Offense.  For any fourth recorded violation of a statute or administrative rule contained in Liq 601.04 and Liq 601.05, the commission shall apply Liq 206.01 and Liq 206.02 and issue either an administrative fine and a suspension of a minimum of 10 consecutive days not to exceed 40 consecutive days, or a suspension.  The administrative fine shall range from $750 to $3,000 while any suspension without a fine shall be 40 consecutive days.

Liq 603.07  Fifth Offense.
(a)  For any fifth recorded violation of a statute or administrative rule contained in Liq 601.04 and Liq 601.05, and for any violation beyond the fifth, the commission shall revoke any license.
(b)  The period of revocation shall be for the remainder of the license year or 180 days, whichever is greater.]
Liq 603.08  Special Penalty Exceptions.
(a)  For any violation of RSA 179:19, VII or Liq 404.01, which includes the use of a gambling machine as defined in RSA 647:2, illegal lotteries or the booking of horses, sports or other similar events, the commission shall impose the following penalties:
(1)  For the first offense license suspension for [4]30 consecutive days or a fine not to exceed $1,500 and a license suspension of not [less than 10 nor] more than [4]30 consecutive days;
(2)  For the second offense license suspension for [7]60 consecutive days or a fine not to exceed $2,500 and a license suspension of not [less than 10 nor] more than [7]60 consecutive days; and
(3)  For the third offense license revocation.
(b)  For any aggravated violation as defined in Liq 601.03 [of RSA 179:5 where death or serious bodily injury as defined by RSA 625:11, VI results,] the commission shall impose the following penalties:
(1)  For the first offense license suspension for [40] 10 consecutive days [or] and an administrative fine which shall not exceed $2,500 [and a suspension of not less than 10 nor more than 40 consecutive days];
(2)  For the second offense license suspension for [4]30 to [7]60 consecutive days or an administrative fine which shall not exceed $5,000 and a suspension of not less than 10 nor more than [7]60 consecutive days; and
(3)  For the third offense license revocation [and/or an administrative fine which shall not exceed $5,000].
(c)  The penalties provided for in Liq 603.08 (a) and (b) shall be in lieu of any other penalty provided for in Liq 603.02.

(d)  On the second violation of RSA 179:5 within a 24 month period, excluding any violations resulting from compliance checks [and any violations of RSA 179:5 which occurred prior to July 7, 2002,] the commission shall:


(1)  Consider the complete record of all violations at the licensed location which occurred after July 7, 2002;


(2)  Consider the record of the license holder and the management team at all current or previous licensed locations after July 7, 2002;


(3)  Consider the circumstances of the violations of RSA 179:5; and


(4)  Determine if the licensee shall be required to provide security under the requirements of RSA 178:2-a.

(e)  If security for liability is required the commission shall immediately suspend the license until such time as security is provided.

(f)  Security shall consist of insurance meeting the requirements of RSA 178:2-a, I (a), except:


(1)  If the licensee cannot obtain insurance, a bond in the amount of $300,000 to cover liquor liability claims shall be accepted; or


(2)  If the licensee provides proof that the licensee cannot obtain either insurance or a bond, the commission shall accept $300,000 in cash or marketable securities to be held by the state treasurer in an escrow account with any interest going into the general fund.

(g)  The requirement for security of liquor liability shall be in effect:


(1)  So long as the license holder maintains control of the license; or


(2)  Until the commission determines the requirement is no longer necessary, but in no case less than a calendar year.

(h)  Cash or marketable securities held by the state treasurer in escrow shall be returned only after the statute of limitations for claims against the required security deposit has expired.

(i)  The security required in Liq 603.08 (d) shall be in addition to any penalties imposed under Liq 603.03 through 603.07.

Liq 603.09  Revocations; Payment of Fines.

(a)  Revocation is a permanent loss of a liquor license; except[shall be for the remainder of the license year or for a period of 180 days, whichever period is longer] .


([b]1)  A licensee shall be eligible to [re-]apply for a new [licensure once the revocation period is completed] license 365 days after revocation;


(2) The commission shall hold a public hearing on any such application to determine if the applicant meets the requirements of RSA178:3; and



(3) If a new license is granted, the record of the revoked license shall be attached to the new license;   

(c)  No license shall be issued to or renewed  for an applicant who has not paid an outstanding administrative fine issued by the commission.
Liq 603.10  Penalties For Violating Commission Orders.
(a)  Except as provided by Liq 604.01[(i)], the commission shall impose a $2,000 fine and/or a 30 day suspension on any person who fails to comply with the requirements of an administrative order.
(b)  Except as provided by Liq 604.01[(i)], a subsequent offense within a 3 year period shall result in a revocation of the license [for the remainder of the license year or for a period of 180 days, whichever period is longer].

[Liq 603.11  Good Behavior.  The commission shall, for good behavior as specified in Liq 601.03(h), waive the last 10 days of any suspension imposed under the provisions of Liq 603.03, Liq 603.04, Liq 603.05, Liq 603.06, and Liq 603.08.]
PART Liq 604  PAYMENT OF FINES; PROCEDURES FOR NON-PAYMENT OF FINES FOR LIQUOR VIOLATIONS
Liq 604.01  Notice; Delivery; and Procedures For Non-Payment of Fines.
(a)  All administrative fines imposed by the commission shall be paid within 5 days of receipt of the fine order letter, days to be computed pursuant to Liq 205.07.
(b)  A fine order letter shall be:
(1)  Delivered to the licensee or the licensee’s attorney by certified mail return receipt requested; or
(2)  Hand delivered by a commission employee to any owner, partner, member, officer, attorney director or employee of the licensed entity.
(c)  Proof of the date of receipt of the fine order letter by the licensee or the licensee’s attorney shall be:
(1)  The dated return receipt from the certified mail delivery by the United State Postal Service;
(2)  A receipted copy of the fine order letter to any owner, partner, member, officer, attorney director or employee of the licensed entity; or
(3)  The affidavit of the employee making in-hand service attesting to that in-hand service.
(d)  The commission shall schedule a hearing pursuant to Liq 205.11 if a fine is not received as required by (a) above.
(e)  Notice shall be served pursuant to Liq 205.11(c).
(f)  Any party to whom notice has been served pursuant to Liq 205.11(c), who fails to appear and fails to advise the commission of non-appearance at least 3 days in advance of the hearing date shall have a decision rendered against them[, which shall result in administrative action by the commission.]
(g)  [Notwithstanding (f) above, payment of the pending fine for which the hearing is scheduled 48 hours prior to the scheduled hearing date shall obviate the need for a hearing.  The commission shall notify the parties that the hearing is canceled.]
(h)  Payment of the pending fine for which the hearing is scheduled after the time prescribed by (a) above shall not result in cancellation of the hearing.
(i)  Notwithstanding the provisions of Liq 603.11 and Liq 206.03 the commission shall, after hearing, impose an immediate suspension of the license for non-payment of fine, based upon a violation of its order, the provisions of RSA 178:[24, VII(b)] 3 VII, and RSA 179:57.
(j)  The license shall remain under suspension until 10 days after the fine payment, or until the license is given up or expires. [such time as the pending fine is paid or 5 days, whichever is longer, unless one or more of the following criteria are met:
(1)  Death of the licensee, the licensee’s spouse or child, or a partner;
(2)  Freezing of assets of the license by court order;
(3)  Sale of the business prior to the hearing date; or
(4)  An uninsured natural disaster that precludes payment by the licensee which shall include but not be limited to:
a.  Flood;
b.  Earthquake; or
c.  Fire.]
PART Liq 605  ADMINISTRATIVE PENALTIES AND FINE PROVISIONS FOR TOBACCO VIOLATIONS
Liq 605.01  Commission Compliance.
[(a)]  The commission shall issue and maintain a list of all statutes and administrative rules for the sales of tobacco which are subject to administrative action by the commission.
[(b)  These categories shall be decreased or increased as needed to maintain the requirements of RSA 126:K.]
Liq 605.02  First Offense.  For any first recorded violation of RSA 126-K the commission shall apply Liq 206.01 and Liq 206.02, and issue a letter of warning detailing necessary corrective actions, and/or an administrative fine [and a suspension based on the licensee's record].  The administrative fine shall range from $100 to $250[, with a suspension of a minimum of 10 consecutive days and  not exceeding 17 consecutive days].

Liq 605.03  Second Offense.  For any second recorded violation of RSA 126-K the commission shall apply Liq 206.01 and Liq 206.02 and issue a letter of warning detailing necessary corrective actions, and/or an administrative fine [and a suspension based on the licensee's record].  The administrative fine shall range from $250 to $500[, while the suspension shall be for a minimum period of 10 consecutive days, and shall not exceed 24 days].
Liq 605.04  Third Offense.  For any third recorded violation of RSA 126-K the commission shall apply Liq 206.01 and Liq 206.02 and issue a letter of warning detailing necessary corrective actions, [and/or] an administrative fine and a suspension.  The administrative fine shall range from $500 to $[750]1500 while the suspension shall be a minimum of 1[5]0 consecutive days, and shall not exceed 30 consecutive days.
Liq 605.05  Fourth Offense.  For any fourth recorded violation of RSA 126-K the commission shall apply Liq 206.01 and Liq 206.02 and issue an administrative fine and/or a suspension.  The administrative fine shall [be]range from $750 to $3000, combined with a suspension of 10 to 40 days, or the commission may suspend the license for 40 consecutive days. [and the suspension shall be at least 40 consecutive days, no more than 10 days of which may be suspended.]
Liq 605.06  Fifth Offense.
(a)  For any fifth recorded violation of RSA 126-K the commission shall orderthe commissioner of revenue administration to revoke the [revocation of any] license.
(b)  The period of revocation shall be for one year from the date of revocation. [the remainder of the license year or 180 days, whichever is greater.]
Liq 605.07  Notice; Delivery; and Procedures For Non-Payment of Tobacco Fines.
(a)  All administrative fines imposed by the commission shall be paid within 5 days of receipt of the fine order letter, days to be computed pursuant to Liq 206.07.
(b)  A fine order letter shall be:
(1)  Delivered to the licensee or the licensee’s attorney by certified mail return receipt requested; or
(2)  Hand delivered by a commission employee to any owner, partner, member, officer, attorney director or employee of the licensed entity.
(c)  Proof of the date of receipt of the fine order letter by the licensee or the licensee’s attorney shall be:
(1)  The dated return receipt from the certified mail delivery by the United States Postal Service; 
(2)  A receipted copy of the fine order letter to any owner, partner, member, officer, attorney director or employee of the licensed entity; or
(3)  The affidavit of the employee making in-hand service attesting to that in-hand service.
(d)  The commission shall immediately report to the commissioner of revenue administration any fines not paid as ordered by the commission.
[Liq 605.08  Good Behavior.  The commission shall, for good behavior as specified in Liq 601.03(h), waive the last 10 days of any suspension imposed under the provisions of Liq 605.02, Liq 605.03, Liq 605.04, and Liq 605.05.]
