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The defendant, Jason Fuller, is charged with conspiracy to
commt burglary, theft by unauthorized taking and receiving stolen
property. The charges all arise out of the defendant's alleged
participation in the Decenber 5, 2000 burglary of the residence of
Chester Chmola at 56 Grant Street, Manchester. Anong the itens
taken in the burglary were a Baretta handgun and two (2) two-
dollar bills. Presently before the court are the followng
pretrial notions filed by the defendant: (1) Mtion to D smss
(Doc. #4); (2) Mdtion to Suppress Statenent (Doc. #5); and Motion
to Suppress (Doc. #6). After reciting the pertinent facts, |
address the notions in turn, concluding that the second notion
must be granted while the first and third nust be denied.

|

The following facts were established at the My 9, 2002
hearing or are otherwi se shown by the record. At approxi mately
11: 40 a. m on Decenber 5, 2000, Manchester Police Oficer Kinberly
Goodrich, who was on routine patrol on Hanover Street, was

di spatched to the corner of Hanover and Alfred Streets to neet



O
with a person’ who had tel ephoned the police to report that he had

observed three suspicious-looking males in the back yard of a
residence in the neighborhood where the caller Iived. At the
time, CGoodrich was aware that there had been several recent
daytime burglaries in this nei ghborhood.

Goodrich imrediately proceeded to the Hanover-Alfred
intersection and net wth the caller, who said that the three
suspicious nmales were in their late teens, one possibly being
hi spanic, and described them as wearing dark and/or neutral
col ored cl othing. Goodrich quickly left the caller and began
patrolling the area in search of the trio. Shortly thereafter,
Coodrich spoke with one or nore | andscapers who were working at a
near by church. The | andscapers indicated that three teenagers had
just walked by them a few mnutes ago heading easterly toward

Mammot h Road. When Goodrich turned north on Mammoth Road from

' Athough Oficer Goodrich did not identify the caller by
nane during her testinony, it is inportant to note that this case
does not involve an anonynous tinp. As indicated in the text,
Oficer Goodrich actually net with the person who placed the call
to the police when she responded to the intersection of Hanover
and Alfred Streets. Because, when the neeting occurred, the
caller told Goodrich that the three nales had left the area only a
few mnutes earlier heading north on Afred Street, Goodrich
imediately went to attenpt to |locate the individuals and, in her
haste, did not get the nanme of the caller at that tinme. However,
while Goodrich was trying to find the three individuals, another
officer was assigned to neet with the caller and obtain nore
detailed information from him including (presumably) his nane.
Goodrich testified that she did not speak with this other officer
between the tinme she left and the tine she first spotted the
def endant and his two conpani ons.



Hanover Street, she observed three teenage nal es wal ki ng southerly
on Mammot h Road. Onhe was a white nmale wearing a gray hooded
sweatshirt; the second, also a white nmale, was wearing a royal
bl ue jacket; and the third was a dark-skinned nmal e wearing a bl ack
j acket. Goodrich exited her cruiser and told the three
i ndividuals to stop. At this point, all three individuals fled
fromthe officer

CGoodrich radioed for assistance and requested that a
perinmeter be established around the area in an effort to |locate
the three individuals. Wth energency lights activated, Goodrich
proceeded after the individuals. She lost sight of the three for
approximately 30 seconds, but then observed the one wearing the
bl ue jacket running easterly on Hanover Street. Goodrich ordered
the subject to stop several tinmes, and he finally did so after
bei ng boxed-in by Goodrich and another officer who was approaching
him from the opposite end of the street. The individual was
arrested for resisting detention and was identified as the
def endant Jason Ful |l er.

A search of the defendant at the police station during the
booki ng process revealed that he had in his possession two $2
bills, which were ink stanped with the date May 1976, and a Fossil
wist watch. Approximately two hours after he was arrested, and
following conmpletion of the booking process, the defendant was

interviewed by Detective Stacy Howe at the police station. Howe



started the interview by advising the defendant of his Mranda

rights. The defendant stated that he desired to speak with an
att or ney. Howe responded by informng the defendant that the
police had found two $2 bills and a Fossil watch anong his

bel ongi ngs, and he proceeded to display to the defendant a clear
pl asti c evidence bag containing these itens. The defendant stated
that these itens belonged to him Howe then stated that the
police "would be showing the itens to the victins of today's
burglaries to see if they can identify them™

On January 19, 2001, the defendant was indicted on charges of
burglary and theft of a firearmin docket nunbers 01-S-050 and 01-
S-051. The defendant was held in custody from Decenber 5, 2000,
the date of his arrest, until Septenber 24, 2001 in lieu of
$15, 000. 00 cash or surety bail.

By clerk's notice of February 27, 2001, these cases were set
for trial on June 4, 2001. On or about April 17, 2001, the
defendant submtted a notice of intent to plead guilty (NP)
pursuant to a negotiated plea agreenent with the State. The plea
hearing was set for My 30, 2001. On that date, | rejected the
pl ea agreenent and, w thout objection by the defendant, the cases
were rescheduled for trial on July 30, 2001. On July 6, 2001, the
State, with the assent of the defendant, noved to continue the
trial because the prosecutor had a conflicting trial commtnent on

July 30. The case was rescheduled for trial on August 20, 2001.



On or about August 15, 2001, the defendant submtted a second
NI P. Because of the filing of the NIP, the cases were renoved
fromthe August 20 trial list and a plea hearing was schedul ed for
Sept enber 20, 2001. On that date, | again rejected the plea
agreenent, finding that it was not neaningfully different than the
original one which | had rejected. | also ordered that the cases
be scheduled for trial as soon as possible.

By clerk's notice of Septenber 21, 2001, the cases were set
for trial on Cctober 9, 2001. On Septenber 24, the defendant
posted bail and was rel eased. On Cctober 3, 2001, the State filed
a new m sdeneanor information agai nst the defendant, charging him
with receiving stolen property. This charge related to the two $2
bills allegedly taken fromthe Chmola honme during the Decenber 5
burgl ary.

When the defendant failed to appear for the Cctober 5 tria
managenent conference, the court (Barry, J.) issued a capias for
his arrest. The defendant was arrested on the capias on Cctober
11. Followwng a hearing on OCctober 23, | found that the
defendant's failure to appear on Cctober 5 was inadvertent, and |
therefore ordered that his bail be reinstated. The defendant was
rel eased that sane day and the trial was reschedul ed for Novenber
19. Three days later, on Cctober 26, the defendant was arrested
on new charges related to an alleged armed hone invasion in

Nashua, New Hanpshire. The defendant was subsequently indicted in



the Southern District of H |lsborough County on various charges
related to the hone invasion, and has been held in custody on
those charges since Cctober 26, 2001. In addition, on Novenber
13, | revoked defendant's bail on docket nunbers 01-S-050, 051 and
1496 pendi ng before this court.

On Novenber 19, the jury was drawn for nunbers 01-S- 050, 051

and 1496, and the trial was scheduled to commence on Novenber 27.

Prior to the jury being sworn on the 27th, the State nol prossed
the cases, apparently because it believed that indictnents 01-S
050 and 01-S-051 required the State to prove that the defendant
(rather than the two unidentified individuals who were with himon
Decenber 5) had personally entered the Chm ola residence and the
State was uncertain of its ability to do so.

On Decenber 4, 2001, the State reinstated the receiving
stolen property charge relating to the two $2 bills by filing a
new information covering that offense (No. 01-S-1869); and on
January 17, 2002, the State reindicted the defendant on charges of
conspiring with the two unidentified individuals to burglarize the
Chm ol a residence (No. 02-S-072), and theft of a firearmfromthe
Chmola residence while acting in concert wth the two
unidentified individuals (No. 02-S073). The three new charges
were consolidated and scheduled for trial on May 13, 2002. The
defendant filed the dism ssal and suppression notions presently

before the court on April 12, 2002, and, as noted previously, the



hearing on the notions was held on May 9, 2002. Because | was
unable to issue a ruling on the notions prior to the schedul ed May
13 trial date, and because the defendant is scheduled for trial in
June on the hone invasion charges in the Southern D strict, by
order of May 9, 2002, | continued the trial in these cases unti
Sept enber 2002.

.

The defendant noves to dismss all three charges agai nst him
on the grounds that the State's actions in dism ssing the origina
indictnents and information on the eve of trial and then re-
charging himw th substantially simlar offenses has violated his
constitutional rights under the due process, speedy trial, double
j eopardy and separation of powers clauses of the state and federal
constitutions. The State objects, maintaining that none of the
defendant's constitutional rights have been violated. Wen a
def endant invokes the protections of both the state and federa
constitutions, the court first examnes the state clains. State
v. Bruce, 147 N H 37, 40 (2001). Mor eover, inasmuch as the
United States Constitution provides no greater protection than the
New Hanpshire Constitution, no separate federal analysis is
required. Id. | therefore reference federal case law only
insofar as it may aid ny anal ysis.

A

First, I find no violation of the defendant's due process



rights. The defendant contends that the State violated his due
process rights by incarcerating him for ten nonths, nol prossing
the original charges agai nst hi m then reindicting him
approximately two nonths later without first notifying himof the
State's intention to reindict. He maintains that the State should
be required, at the tinme it dismsses charges, to inform a
defendant whether it reserves the right to reinstitute the
charges, so that the defendant may object and ask the court to
all ow such dismssal only if it is with prejudice. The defendant
cites no authority in support of his pre-dismssal notice
requi renent, nor aml|l aware of any. Moreover, the absence of pre-
dismssal notice in no way prejudices a defendant, since he
remains free to file a nmotion to dismss any supersedi ng charges
that may be filed if there are legitimte grounds upon which to
base such a notion. In this case, the defendant has nade no
all egation or showing that the State's decision to dismss the
original charges was based upon sonme inproper grounds or was

designed to gain sone tactical advantage. . United States v.

Marion, 404 U. S. 307 (1971). The defendant's due process rights
have not been vi ol at ed.
B.
The defendant also contends that the current proceedings
violate his right to a speedy trial because of the delay between

the time of his original arrest and the tinme when his trial wll



occur. "For purposes of a speedy trial analysis in adult crimna
proceedings, the Ilength of the pretrial delay is calculated
begi nning when the defendant is arrested or indicted, whichever

comes first. State v. Justus, 140 N H 413, 415 (1995). In

evaluating alleged violations of the constitutional right to a
speedy trial, the court applies the test articulated in State v.
Cotell, 143 N H 275, 282 (1998) (citation omtted). The court
considers the length of the delay, the reason for the delay, the
defendant's assertion of his speedy trial right, and the prejudice
to the defendant caused by the delay. Id. In this case, each
consideration favors the State.

Initially, it nust be noted that the tine |apse between the
nol prossing of the original charges and the reindictnment on the
current charges totalled only two nonths. In addition, trial on
the original charges was del ayed because defense counsel agreed to

a July 6, 2001 continuance requested by the State. See Cotell

143 N H at 283 (articulating rule that defendant cannot blane
State for delay resulting from continuance to which he agreed).
Furthernore, the defendant failed to appear at the reschedul ed
trial on Cctober 9, 2001, resulting in additional delay. In
addition, prior to filing the present notion in April 2002, the
def endant never asserted his right to a speedy trial. See id.
(stating defendant's failure to actively pursue speedy trial right

weakens argunment that he suffered constitutional violation).



Finally, there has been no show ng that the defendant suffered any
significant prejudice as a result of the delay between arrest and
trial in these cases. For a substantial portion of this period
t he defendant has been incarcerated on unrelated charges arising
out of the Nashua hone invasion. Moreover, contrary to the
defendant's suggestion, should he be convicted on any of the
present charges, he wundoubtedly wll be entitled to pretrial
confinenment credit for any periods in which he was held in custody
solely because of the original or the superseding charges arising
out of the Chmola burglary. In sum | find that there has been
no violation of the defendant's speedy trial rights
C_

The defendant al so seeks dism ssal of the pending charges on

the basis of double jeopardy. The defendant concedes that

jeopardy generally does not attach until a defendant is subjected

to trial before a factfinder. State v. Pond, 133 N H 738, 741

(1990); see also Serfass v. United States, 420 U S. 377, 388

(1975). Here, the State nol prossed the previous charges before a
jury had been sworn. Therefore, jeopardy did not attach. The
def endant argues, however, that because he was subjected to
pretrial confinenment prior to the State's decision to nol pros the
initial charges, his current confinenment constitutes "nultiple
puni shnment for the sane offense" and therefore violates his right

to be free from doubl e jeopardy. | reject this argunent. State

10



v. Goodnow, 140 NH 38 (1995), cited by the defendant, 1is

i napposi te. In that case, a district court judge had found
Goodnow i n contenpt and sentenced himto sixty days incarceration
Id. at 39. The State later brought additional charges based on
the sane incident. |In the instant case, no puni shment of any kind
related to the present charges has yet been inposed upon the
defendant. There has been no violation of the defendant's right
to protection against doubl e jeopardy.
D.

Finally, the defendant asserts that the prosecution's
decision to nol pros the original charges and reindict the
defendant for different crines sonehow violates the separation of
powers doctrine found in part |, article 37 of the New Hanpshire
Constitution. In the defendant's view, allow ng the prosecutor to
control the amount of a defendant's pretrial incarceration and the
timng of trial usurps judicial authority. | find this argunent
to be without nerit. The defendant's pretrial incarceration in
these cases resulted in part from his assent to continuances
requested by the State or occasioned by his efforts to enter a
negotiated plea, in part fromhis failure to appear at a schedul ed
court hearing, and in part fromhis inability to post bail. In
every instance, it was the court that nmade the final determ nation
Wth respect to bail and scheduling issues. No separation of

powers concerns are at stake here.

11



.

The defendant noves to suppress his statenment to Detective
Howe at the police station, in which he admtted that the stolen
property belonged to him He argues that this statenent was the
fruit of an wunlawful interrogation that ensued after he had
asserted his right to counsel. Specifically, the defendant
contends that Howe's actions in conmenting on the itens which had
been seized fromthe defendant's person and di spl aying these itens
to the defendant anounted to the functional equivalent of
i nterrogation.

"When a defendant is in custody and requests the assistance

of counsel, police nust cease all questioning and its functiona

equi val ents. " State v. Jaroma, 137 NH 143, 149 (1993)

(quotations and citation omtted); see also N H CONST., pt. I,
art. 15. The police nmust scrupul ously honor a custodial suspect's
i nvocation of his right to counsel. "Once an accused indicates by
any neans or manner that he seeks counsel, all interrogation nust
cease until the accused has the opportunity to confer wth

counsel." State v. Sundstrom 131 N . H 203, 206 (1988) (citation

and quotations omtted).

In this case, after the defendant had invoked his right to
counsel, Detective Howe prolonged their conversation by telling
the defendant that police had found certain itens anong his

personal effects. Although the State suggests that Howe's actions

12



were nerely a follow up to the booking process and were designed
"to confirm the inventory of itens found during the custody
search,"” at the hearing Howe acknow edged that his attenpt to
interview the defendant occurred after booking had been conpl eted
and had nothing at all to do with the booking process. It is
cl ear that Howe suspected the itens in the plastic bag were stolen
property, and that his purpose in displaying these itens to the
defendant was to attenpt to obtain a confirmation of his
suspi ci ons. I find that Howe's statenments anmounted to
i nterrogati on because he clearly contenplated they would elicit an

incrimnating response. See Rhode Island v. Innis, 446 U S 291

301 (1980) (defining interrogation as "any words or actions on the
part of police (other than those normally attendant to arrest and
custody) that the police should know are reasonably likely to
elicit an incrimnating response from the suspect"); see also
Jaroma, 137 N.H at 149 (stating "[w hen officers utter words that
they should know are reasonably likely to elicit a suspect's
incrimnating response, they engage in the functional equivalent
of questioning").
V.

The defendant noves to suppress all evidence seized fromhis

person on the grounds that Oficer Goodrich's initial seizure of

him was not supported by sufficient reasonable suspicion to

justify a Terry stop. See Terry v. Gnhio, 392 U S 1, 21 (1968)

13



(stating that officers may neke investigatory stops based on |ess
t han probable cause). A principal thesis of this argunent is the
defendant's claim that he was "seized" from the nonent Goodrich
first "ordered” him and his conpanions to stop. Al t hough the
State contends that Goodrich nerely "asked" the trio to stop and
asserts that this request did not anmbunt to a seizure, | assune
for present purposes that the defendant's characterization is
correct and that a seizure occurred when Goodrich first told him
to stop. | further assune, wthout deciding, that this seizure
was not supported by a reasonable suspicion. Even maki ng both
t hese assunptions, however, there is no basis for granting the
notion to suppress.

What the defendant's argunent overlooks is that, regardless
of the lawful ness of the original "seizure," by resisting the sane
and fleeing the officer, the defendant commtted a new and
i ndependent crine. RSA 642:2 (Supp. 2001) provides that "[a]
person is guilty of a m sdenmeanor when the person know ngly or
purposely physically interferes with a person recognized to be a
| aw enforcenent official . . . seeking to effect an arrest or

detention of the person or another regardless of whether there is

a legal basis for the arrest.” (Enphasi s added.) By fleeing
instead of heeding Goodrich's "order" that he stop, the defendant
clearly gave the officer probable cause to believe that he had

commtted a new offense, i.e. resisting detention, whether or not

14



there was a lawful basis for the officer's attenpt to detain the

defendant in the first place. See State v. Tucker, 145 N H 723,

727 (2001) (holding that failure to advise in-custody defendant of
his Mranda rights afforded no basis for suppressing defendant's
statenment offering a bribe to the officer because the bribe offer
constituted "a new crinme commtted in the officer's presence");

accord. United States v. Dawdy, 46 F.3d 1427, 1431 (8th Cr. 1995)

(defendant's resistance to invalid initial stop provided
i ndependent grounds for his arrest and for the admssibility of
the evidence discovered during the subsequent search of his

person). See also United States v. Garcia, 516 F.2d 318, 319-20

(9th Gr. 1975); United States v. Nooks, 446 F.2d 1283, 1288 (5th
Gr. 1971); Cooper v. State, 956 S.W2d 95, 97-98 (Tex. App. 1997).

I ndeed, resisting detention is preciﬁfly the offense for which
the defendant was originally arrested.?’ And since, from the
point of his flight, the police had probable cause to arrest the
defendant for violating RSA 642:2, the search of his person which
occurred when he was actually apprehended, and which resulted in
the seizure of the bills and the watch, was properly undertaken as

a search incident to arrest. See State v. Weeler, 128 N H 767,

772 (1986) (once item is seized pursuant to a |lawful search

? Conpare Dawdy, 46 F.3d at 1436 & n.11 (Lay, J., dissenting)
(noting that in that case the arresting officer testified that he
arrested the defendant for possession of drugs rather than for
resisting arrest).

15



incident to arrest, police need no independent justification to
retain it and use it as evidence of a different crine); State v.

Farnsworth, 126 N H 656, 662 (1985); State v. G mno, 126 N H

570, 574-75 (1985).
V.
For the reasons stated above, the defendant's Mdtion to
Dismss and Mtion to Suppress are both hereby denied, and

defendant's Mdtion to Suppress Statenent is hereby granted.

BY THE COURT:

June 14, 2002

ROBERT J. LYNN
Associ ate Justice

16



