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P R 0 C E E D I N G S 

HEARING OFFICER SEVI GNY : Good 

morning, everybody . I want to welcome the 

parties and any me mbers of the publ ic to this 

hearing . This is a hearing that ' s captioned 

" Petition of Margaret McCarthy , Docket Number 

IN S 13-038 -A P ." I ' m Roge r Sevigny , and I'm the 

hearing officer today . With us are Sarah 

Prescott , the hear i ngs clerk , who will be 

mark ing the exhibits ; Ch iara Dolcino , who ' s my 

general counsel and advisor ; Deb O ' Loughlin , 

who is ass is ting Sarah ; the Petit i oner , 

Margar et McCarthy , and her couns el , Jeremy 

Eggleton . And there may be other attorneys 

here . 

Attorn ey Eggleton, would 

you -- Attorney Castaldo? 

MR . EGGLETON : Nobody else i s 

here . 

else is he r e . 

HEARING OFFICER SEVIGNY : No one 

Thank you . 

Richard McCaffrey , 

23 representing the Department as the staff 
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advocate , together with James Fox and 

Alexander Feldvebel are here this morning . 

MR . McCAFFREY : Al ex is 

testifying and has been sequestered . 

7 

HEARING OFF ICER SEV IGN Y: Okay . 

MR . McCAFFREY : And Carolyn 

Pe t ersen , Commissioner , is assisting me t h is 

morning . 

HEARING OFFI CER SEV IGNY : And 

Carolyn Petersen . Okay . Thank you , thank you . 

Intervenor , Anthem Blue Cros s 

Blue Shield , and Maria Proulx , who ' s an 

Anthem assoc i ate general counse l , and 

Attorney Michael Du r ham, who is here as well 

representing Anthem . 

To create a record of this 

hear ing , we have wi t h us a stenographer , 

Susan Rob idas , who i s go in g to record t h e 

hearing today . 

I wan t to remind everybody , 

the attorneys and the witnesses , to please 

spea k clear l y . Don ' t rel y on the nod o f a 

23 head or the shake of the head in r esponse to 
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questions , but clearly answe r " Yes " or " no ." 

For everyone ' s comfo r t , I ' m 

going to try to t ake a few breaks throughout 

the hearing to let people stretch their legs . 

Rest r ooms are located n ear t h e fro n t entrance 

to the right . And there are also vending 

mach ines , I' m to l d , if you go to t he left . 

Let me address decorum just a 

little bit . I expect everyone in attendance 

to conduct themselves with d u e respect to the 

hearing process . And I want to remind 

every body t h at th i s h ear ing i s not a fo r um 

for grandstanding . Everyone is going to be 

accorded due respect , i n cluding respect for 

to t he time of all of us that are involved in 

this hearing . 

We l come , members of the press 

to this hearing , but ask that they take 

particular care n ot to dist u rb those i n 

attendance . Any conversations or interviews 

must be conducted outs i de the hearing room 

and well away from the doorway to this room . 

23 This applies , actually , to anyone i n 
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attendance . Also , please silence any cell 

phones . This is a great time to do it . This 

reminds me . It ' s in writing , so it reminds 

me to do it as well . 

The r ules that govern this 

hearing are found in INS 200 . Counsel should 

refe r ence any relevant provision o f I NS 200 

during the hearing as necessary . 

The burden of proof . The 

Petitioner has the burden of proof in this 

heari n g . Sh e must present evidence that 

proves by a preponderance of this evidence 

that the Anthem Pathway Network used for 

plans offered on the Exchange did not mee t 

the network adequacy standards without the 

inclusion of Frisbi e Hospital and its 

providers . Because the Petitioner has the 

bu r den of proof , s h e will present her case 

first . The Department and Anthem both may 

cross-exami n e any witnesses and object to any 

evidence presented by the Petitioner . After 

the Petitioner has p rese n ted her case , th e 

Department will then present its evidence and 

9 
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witnesses , followed by Anthem. 

To help ensure that all 

pa rt ies are going to have enough t ime to 

present their evidence before the end of the 

day, I will not take opening stat emen ts . 

we have time after all the evidence is 

submitted , I ' ll ta ke closing statemen ts . 

there is not sufficient time for closing 

s ta teme nts, I ' ll take closi ng statements , 

written closing statements . 

The scope of this hearing . 

This hearing addresses a narrow issue : 

I f 

If 

Whether the Anthem networ k is inadequate 

because it does not include Frisbie Hospital 

providers . 

I ' ve issued an Order that 

addresses what evidence is going to be 

presented today . The Peti tioner can present 

any evidence that s he believes shows that 

there are deficienci es in the network i n 

Strafford County that would not exist if 

Fr isbie had been included in the An them 

10 

23 network . Evidence related to alleged network 
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deficien c i e s i n othe r counties is not 

relevant because it ' s not going to help me 

determine if Frisbie must be included in t he 

An t h em net wo r k ; the r e f ore , that sort of 

evidence is not going to be permitted . 

Witnesses and exh i bits . 

ru les of e v ide nce d o not apply i n this 

The 

11 

hearing . However , I will exclude irrelevant , 

immaterial or unduly repetitious evidence . 

Objections can be r a is ed as to the releva nce 

or credibility of evidence that ' s going to be 

presented . For example : A wi tness who does 

n ot have personal knowledge of a matter i s 

not a cred i ble witness as to that matter , and 

s u ch testimon y wil l not be pe r mitted . I will 

accept oral offers of proof as necessary to 

determine whether the evidence is credible or 

relevant . Please keep these short a n d t o the 

po i nt . And I may as k you to reduce them to 

writing instead of giving them orally . If 

evidence i s excluded , you may fi l e a written 

offer of proof for the record , but I rea l ly 

23 don ' t want to waste time with lengthy offers 
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of p roof on matters that are not r elevant to 

t h i s hearing . I will not consider any 

evidence or te stimony offered outs ide th is 

hearing , only th e evidence or tes t imon y 

that ' s pres e nted he re today o r f or which I 

wil l take o f ficial not ice . 

12 

I wa nt to state f or t he reco rd 

that I ' m taking offic ia l notice of the 

pro ceedings in Docket IN S 13 -038-AR -- th i s 

is INS 13 -038-AP - - and all pl eadi ngs and 

orders filed in this prior proceeding for 

purposes of establish ing a comp r ehensive 

official r ecord . Of cour se , any e xh ib its or 

attachments to these pleadings will not be 

cons idered evidence un l ess they ' r e introduced 

as eviden ce in this hear ing . 

At th e end of today ' s hearing , 

what I anticipate is tha t I will not close 

the hearing, but wil l ke ep the record open 

f or the submission of any written offers of 

p roof or any supplements to f iled findi ngs of 

fa ct and r uling s of l aw, or any other 

23 in formation that I ma y allow to be submitt ed. 
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However , you ' ve al l r epresented to me t hat 

they believe -- that you believe the hearing 

can be conclude d today , and I would 

appreciate your effo r t s to keeping t h e 

testimony moving along without delay . 

Are there any other matters 

t ha t nee d t o be addressed at the outset? 

MR . EGGLETON : I just want to 

13 

clarify t hat the last point that you made , 

about keepi n g the hear i n g open, we won ' t be, 

obviously, needing to submit any additional 

ev i dence or anything l i ke that , but I wanted to 

make sure that includ ed the a b ili ty to submit a 

post-trial memorandum . 

HEARING OFFICER SEVIGNY: Yes. 

MR . EG GLE TON : Okay . And the n I 

have prepared an objection to the burden of 

p roof that I was go i ng t o ask to read oral l y 

i nto the record . But if you prefer to have 

that in writing after the hearing , that ' s fine , 

too . I understand that we ' re proceeding on 

the --

23 HEARING OFFICER SEVIGNY : That 
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would be my preference -

MR . EGGLETON : Okay . 

HEARING OFFICER SEV I GNY : 

14 

is 

to have it in writing so that I can have it as 

my record and refer to it as I need . 

MR . EGGLETON : And then I think 

all the parties had some discuss i ons yes t erday 

by electronic mail about the relevancy of 

certain exh i bits th at the Petition er wa nt s to 

put into evidence , based upon your Motion in 

Limine . If it makes sense to the parties , 

perhaps we could go through our proposed 

exhibits and just decide whether or not t hey're 

admissible , in the first instance , get that out 

of the way , and then I would put my client on 

the stand . 

HEARING OFFICER SEVIGNY : Does 

everyone have you r exhibits? 

MR . EGGLETON : I can go through 

them one at a time and send them out . They 

have copies of all the exhibits , or at least 

they had no ti ce o f all the exhibits prior to 

this hearing, and it was on the basis of that 

{INS 13-038-AP} [IN RE: PET. OF MARGARET McCARTHY] {05-14-14} 
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notice a nd those e x h i b its t h a t we exc hange d our 

debate . 

MR . FOX : And j us t from the 

Departme n t ' s perspecti v e , I th ink, you know , we 

are -- we do object to, you know , certain 

exh i bits . And it mi ght be , you know , at least 

for time ' s s ake , sinc e we ' re , in essence , 

moving to object to some of the Petitioner ' s 

exhibits , t hat we can g o thro u gh our , you know , 

objection , and then the Petition er could 

respond to it , as opposed to going through the 

exhibits , you know , just to te l l you what 

you know , j u s t to te l l you generally wh at t hey 

are . 

MR . DURHAM : I f I might , Mr . 

Hearing Officer , I think there ar e no 

objections to the exhibits that are being 

offered by th e Department through 

Mr . McCaffrey , and there are no objections to 

So I the two exhibits that Anthem has offered . 

t hi nk the - - if tha t ' s an agre eme n t wit h 

counsel , wh i ch I believe it is , based on our 

d i scussion before we went on the record , then 
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the only matters that we can take your t i me on 

would be the specific exh ibits t hat Mr . 

Eggleton is offering on behalf of Ms . McCarthy . 

And I think we hav e -- we ' ve narrowed some of 

t hat. 

HEARING OF FI CER SEVIGNY : If 

you ' ve narrowed the issue s and want to point 

those issues out to me , let me tell you that 

I ' m incli n e d to accep t th e exhibits as an offer 

of proof without ruling on their r elevance at 

t his point , b ut . .. 

MR . FOX : So , do you want t o 

hear argument about the objections or not ? I ' m 

just trying to - - you can al ways accept them as 

an offer of proof and rul e o n the m l ater, 

but --

HEARING OF FICER SEVIGNY : I 

certainly , for the record , if you 'd like to 

pre s ent them 

MR . FOX : I t hin k the Depa rtment 

would like to just kind of go through its view 

of you r la t est Order , which I thi nk would h elp 

all the parties -- I ' m sure the Petitioner has 

{INS 13-038-AP} [IN RE: PET. OF MARGARET McCARTHY] {05-14-14} 
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maybe a slightly different view of the Order -

to give all the parties a general view of the 

scope of today ' s hearing , in terms of relevancy 

under INS 200 . 

that . 

fine . 

guess 

So if that ' s okay , I ' ll do 

HEARING OFFICER SEVIGNY : That ' s 

MR. FOX : Okay . So , you know, I 

(Court Reporter interjects . ) 

MR . FOX : Sl ow down? I a lways 

hear " slow down . " 

So , I guess there are really 

two relevant orders that we have here . We 

have the March 28th Order, and then we have 

yesterday 's, which would b e the May 13th 

Order . And the issue , as far as the 

Department sees it , is we have , particula r ly 

the last sentence of your Order in which you 

state , " Evide n ce as to violat i ons in o t her 

counties and violations that impact other 

consumers " 

consumers " 

so other counties , other 

" are not re l evant in this 

{INS 13 - 038-AP} [IN RE : PET. OF MARGARET McCARTHY] {05 - 14 - 14} 
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context and shall not be permitted . " 

And as you know, under 

203 . 01(d) , I believe i t ' s (4) , the Department 

only allowed to admit relevant evidence and 

material evidence that isn ' t duly 

repetitious . 

So , stepp ing b ack , the 

Department sees , really , that there are two 

issues . There ' s the County of Stafford , and 

then there ' s the actual consumer , Mrs . 

McCarthy . And t h en , in t e rms of adequac y , 

network adequacy , the lens f or that is 21 - -

2701 . 06 , particularly the geographic access 

standards . And therefore , there's this other 

issue tha t I k n ow the Petitioner I think 

intends to present , which i s unnamed 

individuals in the northern part of Straf f ord 

County . 

And so we think that under 

your Orde r , sin ce you ' r e not going hea r -

you don ' t want to hear evidence of other 

counties , and particularly other consume r s , 

violations as to other consumers , these 
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unnamed individuals in the north ern county 

shouldn't evidence as to those individual s 

shouldn't be permitted . 

And I th ink the concern from 

the Department ' s perspective , and also 

perhaps Anthem, but I 'l l let them speak for 

themselves , is t hat if you al low the e videnc e 

of the unnamed peopl e in the northern part of 

t he county , then you 're going to have to 

expand your Order as to oth er counties , 

because you ' re then going to have to -- as 

you know, it ' s a dist a nce a n d time iss u e , as 

far as geographical access -- and then you 

have to reach into all of the surrounding 

counties . For example : In Carrol l Count y , 

there ' s Huggins Hospi tal . So you just have 

to start r eviewing Huggins Hospital ' s 

providers t hat are in Carroll County that the 

people in the northe r n part of Strafford 

County could avail themselves of , to 

de termine whether t h e networ k i s adequate 

under 2701 . 06 . 

So we think that there should 

{INS 13-038-AP} [IN RE: PET . OF MARGARET McCARTHY] {05-14-14} 
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be Docume nts 2 throug h - - Exh ibits 2 th r o ugh 

7 should be redacted . 

done after , either i n 

I believe this can be 

well , we feel it 

s h ould be t h at the is sue is r eally three 

issues : One is the actual Mrs . McCarthy , 

20 

where she i s , and network adequacy in 

Stafford Cou nty for her ; and t h en thro u g h t h e 

lens , which I think probably is one of the 

most important parts of 2701 . 06, because 

t h at ' s the f ocus that was focu s of the 

Depa r tment Order and its review . 

So , I th i nk, you know , that ' s 

the first issue . And I don ' t know if Mrs . 

McCarthy would like to speak to those , 

because I think some of the other ones ha v e 

some slightl y different objections . 

MR . EGGLETON : Yes . I do just 

want to clarify that it ' s not o ur inten t ion to 

submit evidence about individua l s who are n ot 

here today . The kind of evidence that we would 

l ike to submit concern ing the northern portion 

of Strafford County is evidence pertainin g to , 

23 for example , population size of the towns in 
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northern Straf ford County , which I almost thi nk 

the Commiss i oner could take judicial notice of ; 

t he income, average income levels in each t own ; 

ave r age un employment leve l s i n each to wn, and 

all of which is founded upon reports by s i ster 

a gencies of the insurance departme nt . So we 

would use an exhibit from the Off i ce of Energy 

and Planning to establish what the population 

levels are in a town , f or exampl e . 

And i n addition , we have a 

s tate health profile as Exhibit 12 that was 

prepared by the Department of Heal th and 

Human Services tha t draws corre l ations 

between levels of income and unemployment and 

p r e-existing conditions , health outcomes and 

ins u rabilit y . Those are the kinds of things 

that we would seek to put into evidence to 

establ ish, as you put it in t he Motion i n 

Limine , Commissioner , whether deficiencies 

exi sting in Strafford County , the entire 

county , can o n ly be addressed if Frisbie i s 

included in t he Anthem network . So we 

believe that that is consistent with the 
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burden of proof that you have set forth i n 

thi s Motion in Limi ne . 
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So , again, we're not seeking 

to put -- to talk about individuals who might 

not have access in Farmington, for instance . 

We want to talk about the demographics of 

Farmington in relation to the geographic 

access standard set forth in 2701 . 06 . 

MR . FOX : And I - - the 

Department ' s position as to the sister agency 

materials is that that i s irrelevant and should 

be excluded for - - well, on several grounds . 

The first ground is , you kn ow , th i s is about 

like kind of socioeconomic demographics , if you 

look at their findings and rulings . And , 

therefore , I guess they ' re trying to argue 

that, you know, mo r e peop l e in certain areas of 

the state need more coverage in where , l i ke , 

hot spots are . 

So , I think , then , if you 

wanted to get into that, the first thing you 

need is you need to have a n expert, becau se 

23 if you just take a look at the raw data from, 
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say , employment security about a community 

profile , you would then have to , for purposes 

of , you know , the i ssue of -- that they're 

trying to show , that there would be more 

people the r e , you know , try i ng to access the 

network . You first have to show how many 

people are current l y on Medicaid , how many 

people are going to be on expanded Medicaid , 

how many people are going t o be o n the EPSDT , 

which is the Medicaid program . Then, after 

that , you h ave to t hen de t ermine how many 

people would decide to pay the tax rather 

than pay t h e premi um , if there were a 

premium, or go through the process of get t ing 

a subsidy , and how many p e ople would actually 

avail themselves of the system . I think i n 

the first instance , even if you wanted to let 

that in , you ' d have to do that through an 

expert . You couldn ' t just have attorneys 

discuss it . But then, probably t h e more 

important issue I think we're then getting 

into the po l icy t hi ng t h a t goes beyo nd 

23 2701 . 06, which is , like , capacity- focused . 
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It ' s that there ' s an enrolled population , and 

there are c e rtain provid e rs wi thin a certain 

distance o f t hat enrolled population . It 

doesn ' t say -- doesn ' t get into the issue of , 

well, if the enrolled population is above 

this certa i n n u mber , then you have to a ll of 

a sudden h a ve , you know , twice as many 

providers , all of that stuff . 

So , in essence , we're 

basically , once again , going beyond what 

2701 . 06 r e q uires to basically what ' s a new 

standard , wh i ch would be an argument that 

2701 . 06 was , like, in essence , inappropriate . 

And I think if you start ge t ting into those 

issues , t h en that isn ' t an issu e that a 

commissioner should be , in essence , 

overruling rules that were passed through 

joint -- you know, JLCAR rules the 

legislature participated in , i n coming up 

with , you know , new ru l es . 

So I think that -- I th i nk we 

think the exhibits I believe would be 8 , 9 

23 and 12 , they should be out on relevancy 
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grounds , that even if they ' re general l y not 

relevant because they go past the 

requirements of 2701 . 06 . And even if they 

d idn ' t go past the requirements of 2701 . 06 

(Court Reporte r interjects . } 
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MR . FOX : Even if they didn ' t go 

pas t the re levant , you know, 2701 . 06 , you woul d 

need experts to interpret that information . 

And without those experts , it ' s completely 

irrelevant to the task h ere . 

And then I think , also , 

l astly , that if you start get t ing into that , 

you ' re once again ge t ting back to, which is 

the issue as far as the Motion in Limine, the 

issue of the Boston and Maine case and the 

abi lity to ha ve this broad-sweeping remedy, 

and also , then, the citizens suit issue that, 

in essence , now Ms. McCarthy ' s , you know , not 

addressing her issue and her injury; she ' s 

addressing the injuries of this unnamed 

population i n other parts of the cou n ty . 

I don ' t think that ' s an appropriate for um 

here to do . 

And 
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And I' m sorry , Ant hem . They 

should be - -

MR . DURHAM : Mr . Hearing 

Officer , may I also join in this discussion? 

I wou l d simply go back on all 

of these issues to your March 28th , 2014 , 

Order and No t ice of Heari ng , and t h en your 

Order of yesterday on the Motion in Limine . 

26 

And based on the March 28th 

Order , t h e original d e c i sion fr om December of 

2013, which denied Ms . McCarthy ' s standing , 

was reversed i n a ve r y limited way . It 

stayed in place , exce pt for Ms . McCarthy as a 

consumer who was alleging injury from the 

Departme nt ' s decision , had the right to p u t 

on evidence to show that there were 

deficiencies in the Anthem network . 

Obviously , we disagr ee with that. But s h e 

alleges that there we r e deficiencies in 

Strafford County , that if Frisbie had been 

part of the network wo u ld resolve those 

deficiencies . That ' s the limited basis for 

23 her standing . 
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Then you come forward to your 

Motion in Limine Order of yesterday , and you 

make it quite clear that she -- that this 

hearing is about one petitioner, one person . 

She ' s not representing anyon e else . Ms . 

McCarthy has a right to put on her evidence 

on behalf of he r self . And t h e Order says at 

the end that evidence as to violations in 

other counties and violations that impact 

othe r cons u mers are not relevant and shall 

not be permitted . Ms . McCarthy ' s attorney 

says he ' s not going to make refere nce to any 

other unnamed individuals , and certainly 

27 

wouldn ' t be entitled to do that . But t ha t ' s , 

in essence , what he's doing by attempting to 

put evidence on about other places , other 

reaches in Stra ff ord County that are 

irrelevant to Ms . McCarthy's residence and 

provi ders t hat she seeks trea t men t from . 

So , I think that under your 

orig i nal Order and you r Order yes t erday 

limiting what the evidence is going to be , 

23 the only evidence that ' s probative and 
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relevant to wha t t he i ssue is has to be t i e d 

not only to deficiencies at Straff ord County , 

but they have to be tied to Ms . McCarthy . 

Th e exhibits that we 're talking about now are 

not tied to Ms . McCarthy ; they are about , in 

f act , unnamed people that live elsewhere . 

MR . FOX : That ' s what I was 

trying to say, just not that eloquently . So . .. 

MR . EGGLETON : Tur ning to the 

s tandard in question , it requi r es that Ant h em 

create a network that provides for at least two 

" open panel " providers , those accep ting new 

patients within 15 mi l es of 90 p ercent of t h e 

population . I think that the population 

f i gures for the towns in Stra fford Count y are 

relevant to that anal ys is . I don ' t think t ha t 

we need an expert to put in evidence concerning 

what the pop u lation of t h e town of Milton is . 

I think tha t we can get that and trust that the 

Office of Energy and Planning or the Office of 

Employment Security has t h at one n ailed dow n . 

So I believe that that evidence should be 

23 admitted . And it goes to the question of 
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whether Anth em has me t that standard of 

ensuring that at least 90 percent of t h e 

population in Strafford County has access 

wit h i n 15 miles to t wo open panel pro v i ders . 
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HEARING OFFICER SEVIGNY : Once 

again , on mat ters o f th is nature , you ' re r ea lly 

goi ng to have to he l p me think through how I ' m 

going to think when I ' m back by myself , with no 

other information ava i lable to me , and why I 

should agree with your way of thinking . 

just want to make sure that I say that . 

So I 

And I 

may say it again through the cours e of t his 

h earing , because , as you know, that ' s what I ' m 

going to do . 

I ' m i nclined to -- this has 

come to me at a ver y late hour , for example , 

to accept i t as an offer of proof and not to 

rule o n it u ntil I take a loo k at it again i n 

the privacy of l ooking at the evidence that's 

presented . 

MR . EGGLETON: So maybe we ' ll 

consider the exhibits admitted fo r 

i dentification purpo s es . We ' ll make our 

{INS 13-038-AP} [IN RE: PET . OF MARGARET McCARTHY] {05-14- 14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

30 

a r guments based upon that . And then , as p a r t 

of our post - trial memorandum, we can exchange 

memoranda concerning the relevancy of the 

exhibits in qu estion , if that ma kes sense . 

HEARING OFFICER SEVIGNY : Well, 

again , I 'm not necessarily allow i ng it as 

evidence . I n ot h er words, yo u may make 

arguments using that as your evidence that I 

may not a ll ow becaus e of whatever reaso n . 

don ' t wa nt to give you blanke t --

I 

MR . EGGLETON : I understand . 

HEARING OFFICER SEVIGNY : You 

know , I wan t to make sure that what you present 

is in fact what is going to help Ms . McCarthy 

meet he r burden of proof . 

MR . FOX : I t hink we have just 

one more thing we ' d like to say --

HEARING OFFIC ER SEVIGNY : Sure . 

MR . FOX : -- as far as 

Exhibit 10 goes, wh ich is the complete Right To 

Know req u est . I th ink t h at goes beyond any 

beyond the i ssue of what would be relevant , 

considering a complete Department ' s response to 
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t he Right To Kno w request . And I know t hat Ms . 

McCarthy ' s attorney stated that he wanted to 

use it for r ebuttal purposes . And I think that 

that real ly shouldn 't be an exhibi t until he 

would need to use it for rebuttal . If someone 

says someth ing , t hen he can us e it to rebut 

with . But i t woul dn ' t b e an exh i bit in t h e 

first instance . 

MR . EGGLETON : I'm fine with 

that approa ch , Commi ss i oner . 

MR . FOX: We just didn ' t get a 

chance to talk about t hat befo re . 

HEARING OFFICER SEVIGNY : Good . 

Is that all in this matter? 

MR . DURHAM : Ju s t to finish on 

that point - -

HEARING OFFICER SEVIGNY : Sure . 

MR . DURHAM : Mr. Hearing 

Officer , is that An t hem has no objection t o 

the -- Ms . McCarthy ' s exhibits being marked for 

i dentifica t ion , with the understanding , as 

you've indi cated , tha t they are not full 

23 exhibits or in evidence . And obviously , to the 
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ex tent they ' re not full e xh ibits, I ' m assumi ng 

there ' s not going to be any attempt to ask 

questions of witnesses based on those e x hibits . 

MR . EGGLE TON : Provided that the 

only object i on is to th e re l evancy . To the 

extent t hat there ' s an objection as to 

credibil ity of the docume nt s thems e lves , then I 

would like to provide a foundat i on . But if the 

only arg ument i s thi s isn' t r elevant , then I 

have no prob l em making the argument in a 

post-trial memorandum , and then you can decide 

whether t he document is relevant or not and 

the n make determinations on my argume nt, bas ed 

upon that decision . 

MR . McCAFFREY : We ll , jus t so 

I 'm clear , by founda tional argument, yo u' re 

talki ng about just authenticity and hears ay, 

that the document is what it pu r ports to be , 

b ut not necessarily , but no -- I mean , just to 

that extent . 

MR . EGGLETON : Yes , t hat's 

correct . 

23 HEARING OFFICER SEVIGNY : Any-
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thing else on this matter? 

MR . DURHAM : I just want to 

return very quickly , Mr . Hearing Officer , is 

that I started out by indicating that I don't 

believe that there's any objection to Anthem's 

exhibits or the Department ' s exhibits actually 

becoming f ull exhibits . And I would as k that 

we be permitted to do tha t . I have Anthem 's 

two exhibits that I will present to the Hearing 

Officer , i f you ' d prefer . Counsel already have 

copies . Bu t I t h ink we co u ld get the exhibits , 

if there are no objections , to make as full 

exhibits . 

HEARING OFFICER SEVIGNY : As I 

understand tha t there a r e no objections , that ' s 

fine . 

MR . McCAFFREY : With the 

Commissioner ' s position - - or permission , we 

could introduce them right now and just provide 

copies to y o u ? 

HEARING OFF ICER SEVIGNY : Sure . 

MR . McCAFFREY : I gave Carolyn 

23 Petersen an assignment . My paralegal was going 
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to distribute these for me . 

best . 

So I'll do my 

There is a - - we ' ll be 

examining there is a copy fo r you , 

Commissioner . There i s a marking copy for 

you . And I think this is -- I think I just 

have one fo r you folks . This i s Exhibit A . 

spreadsheet . 

MS . O ' LOUGHLIN : Okay . 

MR . McCAFFREY : A1 is a 

(Court Reporter interjects . ) 

34 

MR . McCAFFREY : Exhibit A is the 

Anthem Network Adequacy submission of May 14, 

2014 . Exhibit Al is a spreadsheet showing the 

Strafford County provider list for Anthem ' s 

Pathway Network . 

Exhibit B is Anthem Blue Cross Blue 

Shield ' s Network Adequacy s ubmission of 

June 24 , 20 1 3 . 

I say , B . 

And this has been marked , as 

Exhibit B1 is a spreadsheet , part of the 

Anthem Pathway Network filing of June 2 4, 

2013 . And it shows the Strafford County 
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provider list for the Pathway Network . 

When I was in law school , a very fa mous 

professor said to a muttering law student , 

II Sir , lawyers are paid by the heard word . 11 

So I ' m -- that was something Professor 

Summers said . I ' m sorry about that . 

Commissioner , I ' m i ntroducing now a 

35 

packet that shows Exhibits C through G . I' ll 

describe these in just a moment after I ' ve 

distributed these . 

Exh ibit --there ' s a n ind ex . Exhi b it C 

is an affidavi t of Margaret McCarthy , dated 

December 3rd , 2013 . 

Exhibit Dis Mrs . McCarthy ' s affidavit 

of April 15 th, 2014 . 

Exh i bit E i s a n a f fidavi t of Robert 

Benedetto , dated March 11th , 2014 . 

Exhibit F is a NHID Bulletin , Docket 

Number I NS 13 - 007-AB . 

And Exh i b it G is a National Committee 

for Quality Assurance Accreditation 

Certificate . 

Commiss i oner , we wil l have one 
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additional exhibit , a map of -- a Department 

of Tra nsportation map of St rafford Count y 

that we hav e enlarged , and we ' ll introduce it 

a little later in the proceedings . 

that ' s it . 

But 

HEARING OFFICER SEVIGNY : Thank 

you . 

MR . DURHAM : Commissioner , also 

on behalf of Anthem , the two exhibits that I 

mentioned that are in agreement to go i n , 

Anthem Exhi b i t 1 is the a ff idavit of Robe r t 

Noonan and --

MS . O ' LOUGHLIN : Do you have 

more copies of this? Well , okay . 

MR . DURHAM : And Exhibi t 2 is a n 

affidavit f rom Margaret McCart h y that was 

signed on April 15, 2014 . Thank you . 

MR . McCAFFREY : I knew I was in 

trouble trying to distribute those exhibits 

without hav i ng Carolyn Pe t ersen here wi t h me . 

Commi ssioner , I inadvertently distributed 

Anthem's copy of the exhibits to the clerk , 

Sarah Prescott . 
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MS . PRESCOTT : You n eed it ba c k? 

MR . McCAFFREY : That would be 

helpful . 

he want? 

Debbie . 

has - -

MS . O ' LOUGHL IN : Wh ich one does 

Which one did you want? 

MR . McCAFFREY : The third s et , 

Oh , you have two -- the Commissioner 

MS . O ' LOUGHLIN : I gave t he 

Commissioner one . Chia ra has one . We have 

these as official exhibits . So y o u ne ed these . 

MR . McCAFFREY : Th anks . 

Carolyn , I ' 11 never do it again . 

(Pause) 

MR . EGG LETON : Petit ioner ' s 

Exhibit 1 , Bates stamped 2 through 3 , is a 

statement con cerning t he netwo rk adequacy 

p rocess . 

MS . O ' LOUGHLIN : Do you have any 

extras? 

MR . EGGLE TON : I do . 

23 MS . O ' LOUGHLIN : Can you bring 
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MR . EGGLETON : Yeah , I ' m happy 

to put tha t togethe r in a second . 

have --

Can I 

MS . O ' LOUGHLIN : Okay . Well , go 

ahead . 

MR . EGGLETON : This is a 

r edacted provider l ist ing of Strafford County . 

MS . DOLCINO : Exhibit 2 . 

(Court Reporter interjects . ) 

MS . O' LOUGHLIN : Yeah , I j ust 

put that in 

provider list . 

that ' s Exhibit 2 , the fir st 

(Clerk and counse l confer . ) 

MR . DURHAM : Mr . Hearing 

Officer , just with regard to McCarthy ' s Exhibit 

No . 2 , wh ich is a p r ovider lis t . Counsel , 

before we went on t h e record , ag r eed that 

originally that exhibit was going to be the 

entire prov ider list , which is hu ge , for t h e 

state . And we ' ve ag r eed that what ' s marked 

23 righ t now for identif i cation is the list of 
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provide r s in Straffo rd County . Bu t the 

Department was kind enough to indicate they 

could run us a version that wou l d include the 

p roviders for Staf f ord, Belknap a nd Carro l l 

counties , which we wi ll eventua l ly , I think , 

agree can be a full e x hibit . But that ' s just 

going to -- we ' re g o in g to hav e to do tha t at a 

later time . 

HEARING OFFICER SEVIGNY : That ' s 

fi ne . 

MR . McCAFFREY : Although we do 

have those right now . 

MR . DURHAM : Oh , you do . 

MR . McCAFFREY : Yeah . 

MS . O 'LOUGHLIN : Let ' s fi ni sh 

wit h the Anthem exhibit s , and t h en we 'l l do 

those . 

MR . DURHAM : Wh y d o n' t we pu t 

them both in, and we can . . . 

(Attorneys and clerk confer . ) 

MS . O 'LOUGHL IN : So , go ahead . 

MR . EGGLETON : Petitioner' s 

23 Exhibit 3 i s the managed -- the GeoAccess 
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report for primary- care p r oviders . 

Pet i tioner's Exhibit 4 is a 

listing of federa l essential community 

providers . 

40 

Petitioner ' s Exhibit 5 is als o 

a listing of federal --

(Cou r t Reporter interjects . ) 

MR . EGGLETON : Federal essential 

community p rovider s . 

Petitioner ' s 6 is a network 

a dequac y comparison c h art . 

Petitioner ' s Exhibit 7 is 

another provi der l i s t . And Mr . Du rham ' s 

Anthem ' s objection applies also to this list . 

Petitioner ' s 8 a re popula t i on 

est i mates for New Hampsh ire citie s and towns 

of Strafford Count y . 

Petit i one r's 9 is demographi c 

information for cities and towns in Strafford 

County . 

Petitioner 's 11 is a newspaper 

a rticle fr om Foster ' s . 

MS . O ' LOUGHLIN : Eleven? There 
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is n o 10? 

MR . EGGLETON: Ten is the body 

of the materials tha t were disclosed under our 

R . S . A . 91-A request . 

Pet itione r ' s 12 is t he New 

Hampshire state health profile submitted --

excuse me -- prepared by t h e Departme nt of 

Health and Human Services . 

Pe ti tioner ' s 13 is a l ist of 

physician practices affiliated with Frisbie 

Memo rial Hospital and the payor mix for 

selected practices among th em . 

MS . O ' LOUGHL I N: So if we can 

get a duplicate set , that would be great . 

MR . DURHAM : We ' re in agreement 

that what you 

(Court Reporter interj ects . } 

MR . DURHAM : We ' re i n agreement 

that what you ' ve just marked as 1 through 13 

are for identifica ti on only . 

MR . EGGLETON : That ' s correc t . 

Yeah . 

MR . McCAFFREY : You know, I 
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guess , Jeremy , you provide d us with elect r onic 

copies of t he se , but yo u di d n' t bring hard 

copies of t h em? 

MR . EGGLETON : I did bring t hem. 

MR . McCAFFREY : Oh , you did 

today? Okay . 

MR . EGG LETON : I ' m happy to put 

them together for you . 

MR . McCAFFREY : Okay . 

at some po int, thanks . 

If just 

MR . EGG LETON : I did n eed to 

provide t h em to the Commi ss ioner . 

(Pause) 

MR . McCAFFREY : We ' re p rovid ing 

additional s p rea d sheets , as per agreement o f 

th e part i es . They are being marked NHID 

Exhibit A2 and B2 . These are spreadsheets , and 

these reflect the Anthem Pathway Network for 

the count ie s o f Staffo r d , Ca r olyn Petersen and 

Belknap County , and it ' s wit h r espect to the 

Pathway Network providers in those three 

counties . And these are all coming in as full 

exhibits . 
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MS . O ' LOUGHLIN : And which 

exhibit is th i s? 

MR . McCAFFREY : We ' ve j u s t 

added , Debbie 

MS . O ' LOUGHLIN : A2? 

MR . McCAFFREY : A2 and B2 . 

MS . O' LO UGHL IN : And B2. 

HEARING OFFIC ER SEVIGNY : And 

those are the exhibits, just so I understand 

it , that I guess Attorney Durham alluded to 

with regard to the th ree counties j ust a minut e 

ago? 

MR . McCAFFREY : Correct . 

MR . DURHAM : That ' s correct . 

HEARI NG OFF IC ER SEVIGNY : And 

that Attorn ey Eggleton agreed that - -

MR . EGGLETON : Exactly . Our 

Exhibits 2 and 7 are provi der lists . And those 

two exhibits that were j ust submitted as A2 and 

A -- B2 are essentially rep lacements fo r those . 

And we agree that these , A2 and B2 , can be fu ll 

exhibits . And I have hard copies for the 

parties . They already ha ve electronic copies . 
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I c an sha r e t hem a f t e r wards . I ' m not g o ing to 

be relying on these d ocuments as part o f t he 

testimony --

MR . McCAFFREY : That ' s fi ne . 

(Court Reporter interjects . ) 

HEARING OFFICER SEVIGNY : Good . 

I t hi nk we 're at a p l ace whe r e we can st a r t . 

MR . EGGLETON : Thank you . 

HEARING OFFICER SEVIGNY : With 

t h at , I ' 1 1 turn it over to yo u , Attorney 

Eggleton . 

MR . EG GL ETON : Thank yo u . I 

would like to cal l Mrs . Mccar t h y to the witness 

stand , please . 

So if you could take a s eat 

there . Befo r e you s i t down ... 

Where would you like me to 

s tand , commi ssioner, i n terms o f my 

questions? 

HEARING OFFICER SEVIGNY : Some-

pl ace whe r e I ca n s ee you an d where the 

reporter can watch your mouth and listen to 

23 you . 
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MR . EGGLETON : I d o n' t need a 

podium . Is it okay i f I stand ri ght here? 

HEAR ING OFFICER SEVIGNY : Sure. 

MR . EGGLE TON : Okay . Thank you . 

Before you sit down , would you 

raise your right hand , please . 

MARGARET MCCARTHY, bei ng first duly 

sworn by Mr . Eggleton , states as follows : 

MR . EGG LETON : Than k you . Go 

ahead and have a seat , please . 

HEARING OFFICER SEVIGNY : Could 

we start by saying , welcome , Mrs . McCarthy . 

MS. McCARTHY : Oh , thank you . 

14 DIRECT EXAMINATION 

1 5 BY MR. EGGLETON: 

16 

17 

18 

19 

20 

2 1 

22 

Q . 

A. 

Q. 

A . 

Q. 

Mrs . McCa rthy , can you please s tate your fu ll 

name for the record and spell your last name? 

My name is Margaret McCarthy , and it ' s 

M- C-C-A- R- T- H-Y . 

And what is your address , ma ' am? 

30 Cocheco Ave . in Eas t Rochester . 

Are you presently employed? 

23 A. I ' m retired . 
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And what was your occupat i on when you were 

working? 
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I was a full-time office ma nager/bookkee p er . 

And do you still do some of that from time to 

time? 

I have , yes , an occasional part - time job 

doing that . And also , I volunteer as the 

church treasu r er . 

And how long have you lived in East 

Rochester? 

Since 1 981. 

Where do you obtain you r medical care from? 

Which provider? 

I am cared for by Frisbie Hospital and their 

associated doctors . 

And do you have a particul a r physician t ha t 

you use as a primary-care physician? 

My primary- care physician is Dr . Geller . 

And which physician - - which office is Dr . 

Geller as s ociated with? 

Rocheste r I nternal Medicine . 

And that ' s in Rochester proper? 

23 A . That ' s in Rochester . 
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A . 

Q . 

A . 

And how long have you had those physicians , 

or that p hy s i c i an in particu l ar? 

At least 1 5 years . 

And with Dr . Geller? 

Yes . 

So you have had a clinical relationship wit h 

Dr . Geller for 1 5 years . 

Correct . 

Do you feel like you have a strong 

relations hi p with this physician? 

Yes , I d o . 

Is he familia r with yo u r medi cal history a n d 

your healthcare needs and you as a person? 

Yes. 

47 

And do yo u have the ki nd of relationshi p with 

this docto r that allows you to communica t e 

honestly about your healthcare? 

Absolutely . 

Have you always been insu r ed by Anthem? 

In the p a s t I ' ve been insu red b y 

employer - provided plans ; the bulk of thos e 

were with Anthem . I was also covered by 

23 COBRA pla n s which were through Anthem , and 
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Q. 
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A. 

Q. 

A . 

Q. 

more recently covered by Anthem individual 

plans. 

So you ' re an Anthem-lifer, then . 

Pretty much . 

When did you start going onto Anthem 's 

individual plans? 

2011 . 

And was that at the time that you retired or 

at the time your COBRA ran out after --

4 8 

That was at the time the COBRA plan ran out . 

I n terms of your insuran ce and getting i t 

from Ant hem, do you approach Anthem directly , 

or do you get it through an agent? 

I go through an agent in Rochester . 

And when did you firs t hear about the 

so-called " narrow networ k " tha t ' s under 

discussion t oday? 

I read about it in the news in early 

September . 

Of 20 13? 

2013 . Correct . 

And did you have concerns at that time about 

23 the scope of the network? 
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A . 

I was very concerned , and I immediately 

called Anthem and tried to establish if t h i s 

was goi ng to apply to my po l icy and 

eventually re ceived a response that at this 

time it d i dn ' t apply to me . 

And was that a verbal response , an oral 

response? 

Yes , it was . 

Did you talk with , what , a customer service 

agent or some t hing like that? 

Yes, I did . I talked with either three or 

four cus tome r service agents to try to get 

one that could actually answer the quest ion . 

But fina ll y you did . 

I did . 

And the answer was that it d oesn ' t appl y t o 

you ; is that right? 

It doesn ' t apply to me at this time . 

Okay . And that wasn't yo u r agent. That wa s 

an actual Anthem emp l o yee that you spo ke 

with? 

That is correct . 

23 Q. And appro x i mately when was that? 
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I believe -- I ' d have to double - check my 

notes , bu t I think that was around 

September 16th. 

So , mid- September . 

Hmm-hmm . 

And actua ll y , before we g et a n y further into 

this , what was it about the n a r ro w ne twor k 

that actua l ly concerned you? 

so 

The fact that it didn ' t include my local 

hospital , that I would have to travel o u tside 

of my co mmunity to obtain me d ical coverag e . 

Did it conce rn you tha t you would have to 

switch physicians if you were on the Exchange 

Plan? 

Yes , beca u s e as a woman I don ' t have just o n e 

physician. I h ave a pr imar y - care physician . 

I also have a gynecologist , and I also go for 

blood work and testing , all through 

Frisbie-aff il iated provider s . 

And so after t h i s con v ers a tion with An t hem's 

customer serv i ce , I think you said you 

believed , based upon thei r representation , 

23 that the cha n ge in the networks wouldn ' t 
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apply to you ; is that right? 

Tha t ' s correct . 

And di d you fi nd out after that , that , in 

fact, your po l icy - - it would end up 

affecting you i n some fash ion? 

Yes . In October, I r eceived a let ter from 

Anthem that , when my current policy exp ired , 

i t would no longer be available, a n d the 

policies available to me would be - - wou l d 

use that n arrow network . 

Okay . Through the Exchange ; is that right? 

Yes, through the Exchange . 

51 

And what d id you do at that po i nt to 

i nves t igate what the ramif ications of t h a t 

would be fo r you , t hat change? Di d you look 

into what it mig h t cos t you t o access the new 

network under a new pol icy? 

I did . I looked into the plans tha t we re o n 

the Exchange. Actually, I did not go - - let 

me rephrase t hat . 

Anthem has something called 

changemypol i cy . com that I wen t to. And I 

23 looked at t he various Anthem plans t hat were 
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ava i lable, because I k new that t hose were t he 

only ones that were on the Exchange . 

And what di d you d iscover when you loo ked at 

those plans? 

I discovered t ha t a l l of those plans were 

more expens ive than what I was cur r ently 

paying , and none of them would let me go to 

my c u rrent provide r s . 

What about the subsidy , Mrs . McCarthy? 

You' re aware tha t the subs idy -- t he ACA 

prov i des a subsidy for those individuals who 

qua lify, who purchas ed their policies on the 

Exchange? 

Yes . And the subsidy would allow me to sav e 

app r oximately $3 , 000 off- -

And how d i d you determi ne 

-- off the a nnual price . 

And how did you determine the cost of tha t 

subsidy or t he d i scoun t that you would be 

g etting through that subsidy? 

I used my 2013 income . 

2013? 

23 A . I' m sorry . 201 2 income . 
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Q . 
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Okay. 

And went on -- there are a n umber of web 

s ites th a t al l ow you t o do a subs i dy 

calcu lat ion , and they all come out to 

amazingly pretty much t he same. 

Okay . And that was, what, $2800 , $3 , 000 , 

something like that? 

Somewhere in that range . 

An d that was over 12 mo n ths . 

Yes . 

Okay . An d did the Excha nge-available p l a n 

incl u de your phys i cia n s? 

53 

No. And most of the Exchange-ava i l ab l e plans 

had an increased dedu ctible as wel l . 

And , again , what was the date of that letter 

t hat you received fro m An t hem? 

I believe t hat was October 9 t h . 

Okay . And t hen how long therea ft er d i d i t 

take you to determine how the plan would 

materially a ff ect you wi t h tha t change? 

Not very long . 

Okay. Afte r that , d id you r eceive any 

communication from Anthem ex t ending your 
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plan , your current health plan ? 

Yes . I'd r eceiv ed an offe r fr om Anthem t o do 

a, basically an early renewa l, if you will, 

of my po licy , at increased cost of what I was 

paying , and it still d id not i nc l ud e any of 

my c urrent p r oviders . 

Okay . And then at some point d i d you -- we r e 

yo u able to extend your present policy? When 

does your current healthcare po licy expire? 

My current healthca r e po licy expires 

Augu st 1st of 201 4 . 

Okay . But as of October 9 t h , 20 1 3 , you 

b elieved that it was going to b e cancell ed at 

some other time; is that correct ? 

MR . DURHAM : Obj e c t to the form . 

1 6 That's a l eading question . 

1 7 BY MR . EGGLE TON : 

18 

19 

20 

21 

22 

Q. When y o u r eceived the l etter cancelling 

yo ur -- o r n otifyi ng you o f a pol i cy 

cancellation or c h ange on October 9 t h , 20 1 3 , 

wh en was yo u r po l icy supposed t o stop 

functio n ing for y ou? 

23 A . It sti ll had t he same -- if I d i d nothing, it 
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would still have the same expiration date , or 

I could go on the Exchange and opt into a new 

policy at any time --

Okay . 

-- starting - - that would start January 1st. 

Okay . So I think you just said that , in any 

event, your policy exp i res Au gus t 1st of 

2014 . 

That ' s correct . 

So , this summer you 're going to need a new 

policy . 

That's right . 

And what are your options? Have you looked 

into that? 

My options , as they stand right now, is that 

I can do nothing , and Anthem will renew 

Anthem will substitute another policy that is 

substantially more expensive . It ' s about a 

38-percent increase that , I think, because 

it ' s not clear from the letter I just 

r eceived in the past week or so , I think will 

allow me to access my current doctors; or I 

23 can get an Exchange plan that, again, costs 
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me more money, that won' t let me see any of 

my doctors . 

Okay . But you would get a subsidy for that 

plan . 

I might be able to g et a subsidy for the --

any plan tha t I purch as e on the Exchange . 

Are you hopin g tha t t he re are oth er opt ions 

for you by the time your policy runs out? 

I was hop ing that there would be other 

carriers available by August of 2014 . It 

doesn ' t appear that that's going to happen 

until January. So , that's go ing to leave me 

with five mo nths of I d on ' t know what to do . 

Okay . So , just to sum up , Mrs . McCarthy , how 

has the omissio n of Frisbie a nd its 

affi l iated providers affected yo u in 

Strafford County? 

It ' s made me v ery a nxious because my choice 

is a policy that I can afford o r a policy 

that I can ' t afford that will l et me see my 

d octors . 

That ' s all t hat I have , actually . Thank you . 
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Q. 

Good morn ing , Mrs . McCarthy . 

Go od morning . 

My name is Richard McCaffrey . And I ' m going 

to make an effort to keep my voice up so that 

t h e court reporter can h ear me . But ple ase 

don ' t feel that I ' m yelling at you if I start 

to raise my voice, okay , because that ' s no t 

my inte nt ion . 

Okay . 

Over the last several months , you ' ve signed a 

couple of aff idav its in connecti on with t he 

matter that brings us here today ; right? 

That's correct. 

And one of those af fida vits was signed on 

December 3rd of 201 3 . 

ri g ht? 

Does that sound about 

That sounds about right , yeah . 

Okay . I ' m putting in front of you, ma ' am , 

what has been marked as NH ID Exhibit C . 

MR . McCAFFREY : Commissioner , 

23 this is in Volume 3 . And the Department has 
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1 cont inuously pagina t ed our documents , so the --

2 on each exhibit , the exhibit number appears in 

3 the lower left-hand corner , or exhibit letter , 

4 and the page number is in the lower right- h and 

5 corner . 

6 BY MS . McCAFFREY : 
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A. 

Q . 

A. 

Q . 

A. 

Q . 

A . 

Q . 

A. 

Q . 

So what you ' re looking at , Mrs . McCarthy , 

r ight , you can see where it says NHID Exhibit 

C in the lower left - -

Yes . 

-- and then Page 218 in the lower right - hand 

corner ; right? 

Yes . 

And if you take a look at the second page of 

that , please. It ' s a t wo-page affidavit , 

fi rs t of al l; right? 

Yes . 

And on the second page we see your signature? 

Tha t's correct . 

And do you actually recall signing this 

affidavit? 

I do . 

Where were you when you signed it? 
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I was at my home . 

And if you ' d go to the fir st page of the 

affidavit, please . 

I ' m sorry . 

notarized . 

I retract that . This is 

I was at a local Postal Expr es s 

office that has a notar y p u bl ic . 

So you went before a notary public 

Yes . 

- - in an office . But over in Rochester . 

Yes , in Rochester . 

59 

Okay . So if y ou would t u rn to the firs t page 

of the affidavit, which aga in is at Page 21 8 

of the exhibit . 

Yes . 

And you s ee Paragraph 5? 

And you s tated there tha t, and I ' m quot i ng, 

" My current annual income levels ... qual ify 

me for a $2,897 subsidy on the Marketplace . " 

Correct . 

I read t h a t correctly ; r ight? 

Hmm -hrnm . 

And this is what you were testifying to a 

moment ago , I guess , when you said that you 

went out into a number of web sites , and they 

{INS 13- 038 - AP} [IN RE: PET . OF MARGARET McCARTHY] {05-14 -1 4} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q . 

A. 

Q. 

A. 

Q. 

A . 

Q. 

A. 

Q. 

h ad these , what they call calcu la tors? 

Subsidy calculators . Correct . 
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And how many of those subsidy calculators did 

you run you r income t hro u gh? 

I think I've done it on two or three 

different o n es . 

Wa s one of them , for example , l ike the Keiser 

Family Foundation? 

Possibly . And I d i d one with , I think it was 

Intuit . 

But the web sites that you looked at , is it 

fair to say that they were not o p erated by 

t he United States Department o f Health and 

Human Services? 

Tha t's cor r ect . 

And they weren ' t ope r ated by t he New 

Hampshire Insurance Department . 

That's corr ect . 

Was there any point , ma ' am , between 

October 1st of 2013 and March 31st of 2014 

when you actually applied for health 

insurance through the f ederally facilitated 

Exchange? 
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A . 

Q . 

A . 

Q . 

A . 

Q. 

Q. 

A . 

Q . 

No . 

So you n e ve r went in t o hea l th care . org a t a n y 

time durin g that period - -

No . 

- - and applied . 

No . 

No? 

If we tu rn ag a i n to the af f i davit at p age - -

or Paragrap h 6 , again , at Page 218 . 

that? 

(Witness reviews doc ume nt . ) 

Are you l ooki n g at it , ma 'am? 

Yes . 

You see 

And you sta t e d , and I ' m quo t ing , " I do no t 

yet know wh e ther the Preside nt ' s recent 

relaxa t i on of p olicie s r egardi ng po l icy 

ca n ce l lation will h ave any ef fect on whe t he r 

I can continue using " -- or "I can continue 

my exist i ng coverage . But even if I can , my 

61 

costs will f ar exceed t h o se I would expe c t t o 

p ay o n a Ma r ketplace - ava il able, give n 

policy"-- o r " on a Marke t pl ace - availabl e ,, 

given Marketplace - available subsidies ." 

23 A . Hrnm- hmrn . Cor r ect . 
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A . 

Q . 

A. 

Q. 

A. 

Q . 

A. 

Q . 

A . 

Q . 

I tried to r ead that as best I could . 

through it, more or less? 

Yes . 

Okay . Now , did you actually write that 

paragraph? 

No , I did no t. 

Who did write that? 

My attorneys wrote that . 

I got 

And when you signed the affidavit , though , 

you know , you swore that the information i n 

th e aff idavit was true and compl ete to the 

best of you r ability ; right? 

That ' s correct . 

All right . And to the best of your ability , 

was t h at information t rue? 

Yes. 

62 

Okay . Now , i f you did not actually apply f or 

an insurance policy through the federally 

facilitate d Marketplace, you do not know 

exactly how much it wo uld have cost you to 

buy health insurance through that 

Marketplace . Doesn ' t that have to be t r ue? 

23 A. Are you saying that the pol i cies that are 
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Q. 

A . 

Q. 

A. 

Q. 

A . 

Q . 

A . 

Q . 

shown on that changemypolicy . com that Anthem 

refers me to a r e not the same as what ' s 

listed on the Marketplace ? 

Well , you ' ve testified that you didn ' t apply 

through the Marketplace ; right? 

Correct . 

And you ' ve also testified t h at you ' re 

entitled to a subsidy . 

Correct . 

Did Anthem the subsidy calculators that 

you used, yo u thought one wa s maybe by 

Intuit , and you thought perhaps the othe r, 

you weren ' t sure, was a Keiser Family 

Foundation calculation . 
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Yes , it was similar to one o f those , yes . 

Neither of t hose are associated or affilia ted 

with Anthem Blue Cross Blue Shield ; right? 

To my knowledge , that ' s correct . 

All right . So if you fig ur e in the subsidy , 

and to determine what the cost of -- all I'm 

asking you is simple : To de t ermine what you 

were going to pay for a policy, you know , 

what the final cost to you was , you know , 
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A. 

Q. 

A . 

Q . 

A. 

Q. 

A . 

Q . 
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through the Exchange , you had to apply for a 

policy through the Exchange to determine that 

cost ; did you not? 

I don't believe that ' s true . If the 

information that Anthem provided was 

accurate , the pricing would be the same , 

whelher I saw it on thei r site or on the 

federal site . 

Well, that's the pricing without the subsidy 

that you referred to . 

So you ta ke t he pricing a nd you subtract the 

subsidy . 

But the only way to determine what your 

subsidy actually was , was to apply through 

the federal web site ; correct? 

Only if all the subsidy calculators are 

wrong . 

Well, those subsidy calculators contain 

within them , do they not , disclaimers, t hat 

these are just guesst i mates? 

They may . 

They may . 

I'd have to take your word fo r it . 

There was nothing that prevented you from 
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A. 

Q . 

A . 

Q. 

A. 

Q. 

A . 

Q . 

A. 

Q . 

A. 

Q . 

app lying for cove rag e t h rough the 

Marketplace, was there? 

No . 

So y ou cho se not to apply for coverage 

through the Marketplace . 

That • s correct . 

You • v e testified , whe n Mr . Eggle ton was 

asking you questions , that you have a health 

insurance right now for the moment ; right? 

Yes . 

And your poli cy • s issued by Anthem ; right? 

Correct . 

And it sounds like you•ve bee n an An them 

customer for a long t ime . 

say ? 

Yes . 

That • s fa ir to 

And the policy you ha ve r ight now a llows you 

to us e Frisbie Memorial Hospital and the 

doc t ors that Frisbie contra cts wit h ; right? 

Correct . 

You indicat ed that your primary - care 

physician i s a Dr . Geller a t Rochester 

Internal? 

65 
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A. 

Q . 

A. 

Q . 

A . 

Q. 

A . 

Q. 

A . 

Q. 

A. 

Q. 

A . 

Q . 

Yes . 

Is that Alexander Ge ll er ? 

Yes. 

And Dr . Ge l ler has been you r primary- care 

physician , or PCP as they ' re known , you said 

for about 15 years . 

I believe so , yes . 

Which means t hat prior to 1 5 years ago , you 

had a different PCP? 

Yes . 

Who was your d octor back t he n ? 

I honest ly don ' t recall . I may not have 

actually had I may have been using my 

gynecologist as a PCP bac k t hen . 

recall . 

I don 't 

Well , why wou l d you have s top p ed using you r 

gynecologis t as a PCP 15 years ago? 

Because I had other issue s that needed to be 

dealt with by other tha n a gynecologist . 

Do you know f or sure that you did not have a 

primary- care physician 15 years ago? 

Do not recall . 
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Now , you 've testified tha t your understanding 
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A. 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Q . 

is that your current Anthem plan expires on 

August 1st of 2014, this year; right? 

Correct . 

Now , do you recall telling a reporter , I 

think from Foster's, that even if you could 

renew you r current policy with Anthem , t h at 

you wou l d not do so because there is no 

produc t that Anthem offers that you ' re 

interested in? Do you recall making that 

statement? 

I do . 

So you're done with Anthem . 

If I have to pay 40 percent more than what 

I 'm pay i ng now t o get the same product , yes , 

I ' m done with Ant hem , and I ' m looking for 

more alte r natives . 
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Now , you unde r s t and that Anthem , your pre sent 

company , is also the only insurance company 

that actually made the decision to offer 

policie s through this federally facilitat ed 

exchange . 

Yes, I do . 

You know that ; right? 

And you 're aware that next year there are 

{INS 13-038-AP} [IN RE: PET. OF MARGARET McCARTHY] {05 -14-14 } 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

1 5 

1 6 

17 

18 

19 

20 

21 

22 

A . 

Q . 

A . 

Q . 

A. 

Q . 

A. 

Q . 

A. 

Q. 

additional companies . 

Yes, I am . 

And you refe r enced that in you r testimony 

wh e n Mr . Eggleton was asking you questions . 

One of those companies is Harvard 

Pi lgrim ; right? 

I believe so . 

And have you read in the newspapers that 

Frisbie has contracted with Harvard Pilg rim? 

I believe I have seen that, yes . 

And are you aware that the other company 

coming in is , that we know right now , is 

Minuteman? 

Yes . 
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Have you had any discus sions with your former 

co-petitioner , Mr . Fe l gar, who is sitti ng 

back here , about whether or not his hospital 

has cont racted with Minuteman? 

No, I have not . 

So you don ' t know whether Minuteman's going 

to be contracting in the Exchang e with 

Frisbie . 

23 A . No, I do not . But I believe they ' ve stated 
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Q. 
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69 

that they ' re going to have a broad network in 

the news p apers . 

Yes . Minut e man has stated that the -- i n the 

newspapers that they would like to contract 

with all 26 New Hampshire hospitals; right? 

I think t hat ' s accurate . 

But there will be at least o n e . In a few 

months, there will be at least one hospital 

[sic] over in Strafford County that will 

include Frisbie and its providers in its 

federally f acilitated Mar ketplace network ; 

right? 

Yes . 

MR . McCAFFREY : Commissioner , I 

want to , if I may , use a map of Strafford 

County . 

I have the podium right behind 

you , James . 

MR . FOX : That ' s fine . 

MR . McCAFFREY: I don ' t wa nt to 

be defending a personal injury case . 

And I'll invite counsel, of 

course , to -- you know , Mr . Durham --
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HEARING OFFICER SEVIGNY : At torn 

ey McCaf fr e y , if you wou l d, as you ' re going 

through it , please poi n t b a ck to what ' s 

re l evant . 

MR . McCAFFREY : Yeah , I will . 

Commi ss ioner , may I a s k Mrs . McCart hy to 

join me at the map? 

And would you mind , ma ' am? 

MS . McCARTHY : Sure . 

MR . McCAFFREY : A little fi e l d 

trip . 

MS . McCARTH Y: Okay . 

HEARING OF FICER SEVIGNY : One 

more quest i on for you . Is this exhibit 

contained in smaller fo rm - -

MR . McCAFFREY: I do no t ha ve i t 

in smaller form . 

HEARING OFFICER SEVIGNY : - - for 

us to refer to ? 

MR . McCAFFREY : What I wo u ld - -

21 I do not . And what I would propose do i ng - -

22 HEARING OFFICER SEVIGNY : Would 

23 you --
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MR . McCAFFREY : is 

introducing t h is as par t o f th e record . These 

maps I can - - subsequent , if you ' d like to 

order it , these are furnished by the DOT , and I 

can require additional copies . 

HEARING OF FI CER SEVIGNY : I t 

doesn ' t ac t ually have to b e, you kno w, in that 

size . It can be something sma l ler tha t we can 

all refer to 

the fut u re . 

though --

MR . McCAFFREY : Okay . 

HEARING OFFICER SEVIGNY: 

MR . McCAFFREY : Okay . Now 

MR . DURHAM : I do think , 

(Court Reporter inter j ects . ) 

MR . DURHAM : So I think that 

it ' s important , so that it's clear for the 

transcript , that this be marked in some way 

MR . McCAFFREY: 

MR . DURHAM : 

Right . 

so the 

i n 

transcript i s clear that it ' s going to refer to 

23 a marking , even if there a r e subsequent smaller 
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ones . 

MR . McCAFFREY: Right . Th i s has 

been marke d in the lo wer left-hand corner -

that ' s a great point , Micha e l , thank you -- as 

NHID Exhibit H . 

MR . DURHAM: And it ' s a full 

exhibit . 

MR . McCAFFREY : It ' s a full 

9 exhibit . 

10 BY MR . McCAFFREY : 
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Q . 

A . 

A. 

Q . 

A . 

Q. 

A . 

No w, fi rst, whe re d o yo u l i ve? 

I live in this area ri ght here . 

(Witness indicating on map . ) 

The street is actually not marked , but 

Now , I broug ht a magnifying g l ass . So I ' m 

l ooking a t - - is this -- you want to look a t 

this with me? 

Yeah . It 's --

Where on that line 

(Court Reporter inte r ject s . ) 

MR . McCAFFREY : Sorry , Susan . 

Sure . I b eli eve it is r ight - - my house is 

23 right here . 
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(Witness indicating on map . ) 

That ' s going to be within 

If I can do t ha t . 

Beautiful . And Frisbie Hospital, as I 

understand it , is --
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MR . EGGLETON : Can we note that 

she ' s placed a red pin on h er 

MR . McCAFFREY: Oh , thank you . 

Yes . There i s a red pin indicating where - -

10 the horne of Mr s . McCarthy . 

11 BY MR . McCAFFRE Y: 

12 
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Q. 

A. 

Q. 

A . 

Now , Frisbi e i s located at approximately the 

intersection of Route 108 and Whitehall Road ; 

is that right? 

That ' s cor r ect . 

And would th i s be about the spot , that litt l e 

triangle? 

(Counsel indicates on map . ) 

Yes . 

MR . McCAFFREY : And we ' v e pu t i n 

a second red pin at the inte r section of 

Whitehall and 108 indicating where Frisbie 

23 Memorial Hospital is located . 
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Q . 

A. 

A. 

Q. 

A. 

A. 

Q. 

A . 

Q. 

A. 

Now , where 's Dr . Geller ' s office? 

I believe it ' s ... well, let ' s see . 

i t' s down in t his area . 

(Witness indicates on map . ) 

It' s across from the airport . 

It ' s by the airport? 

I believe 

It may be in this section right here ' cause 

that ' s the airport. 

(Witness indicates on map . ) 

My gynecologist is right in with the hospital 

complex , and Dr . Geller ' s just a little bit 

fu rther than that . 

So, okay . So where the red dot where Fri sbie 

Hospital is , that ' s wher e your gyne cologis t 

would be. 

Yes . 

Okay . And your lab services are also in t he 

hospital? 

Actually , I go to lab services that are even 

closer . Th ey are on Port la nd Ave ., right 

here . Right next to the Dynasty Restaurant . 

23 Q . Why don 't you just go ahead and put that pin 
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Q . 

Q. 

A. 

Q. 

A. 

Q. 

right where you ' re - - and give us a street 

address , an approximate intersection wher e 

you ' re placin g that . 

(Witness indicates on map . ) 

Yeah . I believe it ' s fai r ly close to the 

corner of Po r tland Ave . and Nutter Street . 

75 

So I don ' t even have to drive to the hos pita l 

to get my blood work done . 

~nd Dr . Geller , again , you indicated down 

here . 

(Coun s el indicates o n map . ) 

Does this l ook about righ t on this map , if 

you see Innovation Drive? You ' d put that 

about there? 

Yes . 

Okay . So we' ve placed fou r r ed pins , and one 

indicating your home , another where your 

gynecologist is located , a third where 

Frisbie Hos p i tal is --

That ' s wher e t h e lab is loca t ed . 

The lab . I beg your pardon . The lab , ma ' am . 

Thank you . 

23 A. That ' s Frisbi e and the gyneco l ogist . 
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Q . 

A . 

Q . 

A . 

Q. 

A . 

Q . 

A. 

Q. 

And your -- Frisbie and the gynecology at 

pin . And the n in t h e most southern pin is 

where your p ri ma ry - care physician is . 

Correct . 

Now , you know where Wentworth-Douglass 

Hospjtal is; right? 

I do . 

76 

Okay . And if -- so if I represent to you 

that the blue pin on this map is 

Wentworth-Douglass Hospital, t h at looks to be 

about righ t ? 

Yes , that looks about right . 

All right . And I ' m going to represent to 

you , and we have spreadsheets that are 

already ful l exhibits that confirm this , that 

the green pins are indica t e 11 loca tions 

with a capacity of 54 open primary -- o r 11 

locations with 54 open primary- care 

practices . Okay? 

Okay . 

So you can s ee t h e scale of the map is o ne 

inch to the mile ; right? 

23 A . Yeah . 
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77 

So , you know , if we look at where -- and, you 

know , this is as the crow flies . But , you 

know , you r house , as the crow flies , is 

11 miles from Wentworth-Douglass ; right? 

That ' s about right, yeah . 

Yeah . And you ' re about three a nd a half - -

Hard to travel i n a car t h at way , t hough . 

It is . I know, I k n ow . You need a 

helicopt e r . 

We indicate that there is actually a 

PCP , again as the crow flies , located 4 miles 

from your home , right , if the green pin is a 

PCP? 

If it is , yeah . 

Yeah . And t hat's a little closer than, as 

the c row flies , as your o wn primary-care 

physician ; ri ght? 

miles away . 

It ' s about four and a half 

Yeah . 

So, I mean , you would agree that , while 

looking at the furthest distance -- I won ' t 

go through each of these pins . But the 

23 furthes t distance fo r any of these provide r s 
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A. 

from your h ouse i s abou t 17 miles , which 

would not meet the network adequacy standard 

for you . But you would agree that all the 

78 

remaining p i ns here are within - - I ta ke t hat 

back. I guess there are two on the southern . 

So, out o f the 11 pins , there are 9 provider 

locations t hat are within the 15-mil e 

r equirement of where your home is located 

That's correct . 

-- based on my representation that these are 

primary-care physicians . 

Okay . I have nothing fur ther, 

Mrs. McCarthy . Thank you . 

You ' re welcome . 

MR . EGGLETON : Be fore we ge t 

i nto your t es t -- your query, Mike . Can we , 

when we get the reduced copy of this exhibit , 

have the Department mark the names and the 

identities of the p roviders that were - -

MR . McCAFFREY : We'd be happy to 

do that . 

MR . EGGLETON: Thank you . 

23 MR . McCAFFREY : We ' ll probably 
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do it with- - we use green- - well , I 'l l l eave 

it to Carolyn . But it' ll be represented i n 

similar colors and ... 

You want this , sir , or ... 

HEARING OFFICER SEVIGNY : Let 

me , just for the record , indica t e that I do 

accept t his under the assumptio n that the 

markings are accurate . 

MR . McCAFFREY : I have no 

furth er questions for Mrs. McCarthy , 

Commissioner . 

HEARING OFFICER SEV IGNY : Thank 

you. Does Attorney Du rham have any follo w-ups? 

MR . DORHAM : I do . I just have 

15 a few , if I might jus t let Mr . McCaffrey remove 

16 h i s materials . 

17 CROSS-EXAMINATION 

18 BY MR. DURHAM: 

1 9 

20 

21 

22 

23 

Q . 

A. 

Q . 

Good mornin g . 

Good morning . 

I just have a few follow-up questions for 

you, based on what you were asked . 

And I just want to make su r e I 
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A. 

Q. 

A. 

Q . 

A. 

Q . 

A. 

understand t hat all of your providers that 

you see are in the Rochester area? 

Yes . 

And we have in evidence the specific 

information about your current An them plan. 

But I want to -- I th i nk you testif ied 

earlier , an d I wan t t o verify - - that that 

coverage has been in place since August of 

2011? 

Yes . 

80 

Okay . I think it started August 1st of 2011 ; 

that ' s why you're renewal date is in August 

as well . 

Right . 

Okay . 

We had to start it when the COBRA coverage 

ran out . 

Okay . And your curre n t coverage has remained 

in effect since August of 2011 , right up to 

the present time, without any changes ; 

correct? 

That's cor r ect . There was a substantial 

23 premium increase when I turned 60 . 
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A. 

Q . 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

My question wa s about the cov erage . 

Okay . 

Okay . 

Yes, the coverage . 

And so you ' ve been able to secure the 

healthcare services t hat you h ave needed 

during that time without any difficulty , and 

there's been coverage ; correct? 

That ' s correct. 

Okay . So you're not making any claim that 

you've been denied access to healthcare 

coverage du ring this period f rom 2011 up 

until the present ; correct? 

That's correct . 

Okay. And you ' re not in any way claiming 

that Anthem has violated its contract with 

you during that same time period ; correct ? 

That ' s correct . 

Okay . In fact , you ' re not making any claim 

that Anthem violated any provider agreements 

or contracts it had with Frisbie Hospital or 

any of Frisbie ' s physicians ; correct? 

I would not have knowledge of that . 

Okay . 

No . 

So you ' re not making that claim . 

81 
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Now , you confirmed that you have not applied , 

actually applied for any coverage at any time 

through the New Hampshire Exchange ; is that 

right? 

That ' s corr ec t . 

Have you appl i ed for coverage wi t h any o ther 

p rovider -- excus e me -- i n surer off the 

Exchange s ince 2011 , right up until the 

present time? 

I have no t applied . I have asked my 

insurance agent for quotes from other 

insurance . I believe there ' s a couple that 

are not on the Exchange that also offe r 

i n surance in New Hampshire . 

Right . But j ust to confirm , you haven't 

appl i ed f or a n y insur ance d uring t hat t ime 

frame ; correct ? 

Correct . 

Okay . And one of the other carriers , am I 

right , that is writing individual policies, 

that in fact would include a broad network 

and include the Frisbie providers , is 

Assurant . 
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That name does ring a bell . 

Okay . So , during this period of time that 

we ' re talki ng about , r ight up until the 

current time , you have an option to apply fo r 

coverage with Assurant that wou ld allow you 

to continue with any of your providers you're 

see ing now in the Roch ester area ; correct ? 

That ' s correct . 

Okay . And that ' s been a choice you have 

mad e , that you don ' t want to do t hat, 

correct , because you haven ' t filed -- you 

ha ven ' t applied for that type of in surance . 

I haven ' t applied for that . 

Okay . 

Bu t that type of insurance also would not 

offer a subsidy . 

I'm not asking you that question . 

Sorry . 

I ' m simply confirming that there is another 

insurer in the Marketplace 

Yes , there is . 

- - off the Exchange that offe rs the covera ge 

23 that would allow you to continue with your 
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A. 

Q. 
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providers . And you ' ve chosen , for whatever 

reason , not to do that ; correct ? 

Yes. 

84 

I want to try to c larif y with you, beca use 

I ' m not sure I understand the sequence o f t he 

renewals . 

You agr ee tha t before Decembe r 1st , 

2013 , you had the option of renewing your 

current policy with Anthem ; correct? 

Yes . I t h in k they cal led it a - - I can ' t 

recall the t erm , but it was . . . 

Okay . Yo u h ad an e arly oppor tunity to renew 

that policy - -

Yeah , it was an early renewal that would have 

e xt ended my coverage until Dec ember 1st , as I 

r ecall t he exp lana tion. 

Of 2013 . 

Of 2014 . 

Excuse me . 2014 . Okay . 

And so when you t estified ear lier there 

would be t his five -month gap tha t you don ' t 

know what you ' d do about , in f act , if you had 

chosen to extend your coverage with Anthem , 
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which you indicated you were happy wi th and 

you ' ve been able to see the doctors you want, 

that renewa l, if you had chosen to do that , 

would have exte n ded your coverage to 

December 1st . 

Ri ght . 

Okay . 

So I would have had a one - month gap . 

And higher rates. 

A one-month gap onto what you 've described as 

a n opportunity to seek coverage on the 

Exchange , effective January 1st , 2015 , with 

either Harvard or Minuteman . Or perhaps by 

then there ' s other opt i ons as well ; correct? 

Correct . 

No w, you mentioned t he lab that you go to . 

Do you know whether that lab has an 

association or a contract with 

Wentwort h-Douglass Hos pi tal? 

I do not know . 

Is that something you ever invest igated , to 

s ee if you h ad gone o n t h e Exchang e an d had 

gotten coverage , you could stil l receive 

blood service lab services at the same 
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locati on through Wentworth-Douglass Hospital? 

Did you ever look into that? 

No, I did not . 

Do you know if there are any labs that are 

even closer to your home than where you go 

now that are affiliated with 

Wentworth - Doug las s Hospital? 

I am not aware of any . 

That ' s not something you loo k ed into? 

No . 

And I wanted to j u st make s u re the record i s 

clear, because there was back and for th with 

Mr . McCaffrey . 

As of today , righ t up until today, you 

have never appli e d for coverage on the 

Exchange, nor have you officially applied for 

a federal subsidy to help you with your 

policy ; is that correct? 

That is correct . 

Now , you ment ioned addit i onal communication s 

that you ' ve received from Anthem . Do you 

recall tha t, in fact , you ' ve had another 

oppor tunity to extend your coverage, other 
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than the offer that you had early in 2013? 

I ' m not recalling one, other than there was 

the letter of October 9th , and then there was 

a communication in November about the early 

renewal . And then I got one just t h is past 

week about what will happen when my current 

policy expires . 

Okay . But the renewal that we talked about 

that you had the opportunity to take 

advantage of would have kept your current 

existing coverage in place , I think through , 

you said , t h rough December 1st of 2 0 1 4. 

Yes , at a higher rate . 

Now , so , as you s i t her e today , you don ' t 

recall that you had another opportunity to 

renew your coverage from -- that would have 

extended it from December 1s t , 2014 , throu gh 

the end of the year , December 31st , 2014? 

No , I don ' t recall t h at . 

Okay . And just so the r ecord's clear , you 

don 't remember that one way or anot h er ; is 

that correct? 

No . 
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That ' s correct? 

Yes, that ' s correct . I do not remember it . 

Okay . 

One way or the other . 

All right. And Mr . McCaffrey showed you your 

April 15th , 2014 , affidavit . Or was it the 

December one tha t you looked at? 

I believe we were looking at the 

December one . 

Okay . 

MR . DURHAM : May I have that 

exhibi t? I think it ' s Anthem ' s 2 . 

13 (Discussion with clerk) 

14 BY MR . DURHAM : 

Q . Let me jus t show you, i f I might . 15 

16 MR . DURHAM : May I approach? 

17 HEARING OFFICER SEVIGNY : 

18 BY MR . DURHAM : 

Q. Okay . So I ' m going to show you Anthem 

Exhibit No . 2, which also is the 

Department 's, as you ' ve point ed out , 

Sure . 

19 

20 

21 

22 Exhibit D. And do you r ecognize that as your 

23 affidavit that you signed? 
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Yes , I do . 

Okay . And as you testify here this morning , 

do you cont i nue to assert tha t it is accurate 

and true? 

Yes , I do . 

And just to verify , that is your signature at 

the bottom of the affidavit? 

Yes , it is . 

Okay . 

MR . DURHAM : Can I j us t have a 

moment? 

(Pa u se in proceedings ) 

13 BY MR . DURHAM : 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q . And let me just ask you , finally . Are you 

aware , putting aside any communicat i ons that 

you may or may not have received from Anthem , 

are you a ware fro m things in t he media and 

things that you ' ve learned , that, in fact , 

had you renewed your current poli c y before 

December 1st of 2013 , which you ' ve indicated 

you had that opportu n ity, that if you had 

exerc i sed that o ption , that now you would 

23 have had an opportunity to actually extend 
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tha t policy beyond December 1st , 2014? Are 

you aware t hat that op tion exists -- would 

have existed had you chose n the first option? 

No , I have heard nothing about that . 

Okay . 

MR . DURHAM : That ' s all I have . 

Than k you . 

HEARING OFFICER SEVIGNY : Thank 

you . 

Mr . Eggleton , any redirect? 

MR . EGGLETON : No redirect . 

HEAR IN G OF FICER SEVIG NY: Okay . 

Let us take a quick break . How about no more 

than ten mi n utes . Be back here at fiv e mi n utes 

till eleven and we will resume. 

(Brie f recess taken . ) 

HEARING OFFICER SE VIGNY: Let me 

make sure that I mention that everyone tha t is 

speak ing should really spea k up, to be sure 

that , as Attorney McCaffrey says, every word is 

paid for . 

Is tha t how yo u sa id i t , o r 

something l i ke that? 
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MR . McCAFFREY : " Lawyers are 

paid by the heard wo rd ," according to Professor 

Summers . 

HEARING OFFIC ER SEVIGNY : In any 

case , just to be sure that either the test imony 

or the questioning , or whatever it is , is heard 

and accurately recorded . 

MR . EGGLETON : Thank you , 

Commi ssioner . I don' t hav e any fur t h er 

witnesses . 

I g u ess I would like to make 

an offer of proof that ' s contingent, in a 

sense, on knowing t he identify o f the 

providers that were pinned on Exhibit H from 

the Department . We don't know who those 

providers are at th i s time . 

I would offer - - I would make 

the offer of proof that Mr . Felgar could 

testify that the - - there 's at least one 

provi der in Rochester , Te r ry Bennett , tha t 

has no privilege at Frisbie Memorial 

Hospi tal . And I ' d like to make tha t part o f 

the record . 
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And then, with respect to 

queries to Mrs . McCarthy about options with 

Assurant , another insurer offe ring 

Marketplace -- or offering plans in New 

Hampshire , I wou l d ma ke the o f fer of proof 

that Mr . Felgar would testify that Assurant 

is not -- doesn ' t -- is not pa r t of t he li s t 

of carriers that provide insurance f or 

Frisbie patients . So that wou l dn ' t be an 

option for Mrs . McCarth y to p r eserve her 

Frisbie-affiliated physicians . 

HEARING OFFICER SEV IGNY: So 

92 

this is what you propose giving as an offer of 

proo f . 

MR . EGGLETON : Yes . 

(Mr . Eggleton and Mr . Felgar confer . ) 

HEARI NG OFFICER SEVIGNY : Excuse 

me . 

MR . EGGLETON : He ha s no - - Mr . 

Bennett has no usable privilege at Frisbie 

Memorial Hospital . Mr . Felgar would test i fy to 

that . And he would testify to the f act that 

Assurant is not one of the insurance companies 
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on t he list of carriers for Frisbie . 

HEARING OFF I CER SEVIGNY : Do we 

have any comment from Anthem or 

MR . DURHAM : Let me inquire . 

I ' m not sure on th e second point , what he means 

by , " it ' s not on the list ." I ' m not sure what 

tha t means . 

HEARING OFFICER SEVIGNY : Yeah , 

I -- you're going t o h ave to e xplain what that 

means , Attorney Eggleton , because I don ' t 

understand it ei the r . 

MR . EGGLETON : Shall I put Mr . 

Felgar on just to --

HEARING OFFICER SEV I GNY : No , 

you can provide it to me as an o ff er of proof . 

MR . EGGLETON: Okay . That ' s 

great . 

(Att y. Egg l eton and Mr . Felgar confer. ) 

MR . EGGLETON: Essentially , 

Frisbie does not hav e a contrac t with As surant . 

HEARING OFFICER SEVIGNY : Okay . 

Tha n k you . 

MR . DURHAM : And can we have a 
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clar if ication as to the time that we're talking 

about that that representation would be made? 

Does not cu r rently have one? Didn ' t have one 

in 2013? 

MR . EGGLETON : Assurant and 

Frisbie do not have a contract as of now and 

did n ot hav e one in 2013 . 

Felgar would testify to . 

That ' s what Mr . 

HEARING OFFICER SEVIGNY : Thank 

you . Is there a nything else from --

MR . EGGLETON : I don 't have any 

more testimony o r exhibits that I wo uld like to 

put in . I would like to reserve the right for 

some closing rema rks i f we have the time . 

HEARING OFFICER SEVIGNY : Sure . 

Absolutely . 

MR. EGGLETON : Thank you . 

MR . DURHAM : I ' m sorry . I 

didn' t hear the end of what Mr . Egg l eton said. 

Can you repeat what you said , please? 

MR . EGGLETON : Just a secon d 

ago? 

MR . DURHAM : Yes . 
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MR . EGGLETON : I just want to 

reserve the right, if we have the time , to make 

some closing remarks . But o ther than that, I 

have no other evidence or testimony I need to 

put in at this time . 

HEARING OFFICER SEVIGNY : 

would ask the Department if they have any 

witnesses to · put on . 

I 

MR . McCAFFREY : Well , jus t to be 

clear , so t he Petitioner ' s case is submitted? 

MR . EGGLETON : Yes , the case is 

submitted . Agai n, I j us t want to r eserve some 

time for argument , but the case is submitted. 

MR . McCAFFREY : Yo u r Honor, the 

Department at th is time would move to dismiss 

this proceeding without any further action by 

the Commiss i oner. The issue b efore the 

Commissioner today is a very narrow one : Was 

there - - it's real l y in two pa r ts . Did Mrs . 

McCarthy experience an injury in fact? And the 

injury in fact t ha t she alleges is that she had 

to forego a subsidy on t he federally 

23 facilitated Exchange in order to retain her 
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providers in -- through the Fr isbie Hospital 

and Frisbie ' s contracted docto r s . 

And the second part of that 

is , can the network can the Pathway 

Netwo r k that Anthem has s u bmitted t o the 

Department for recommendation to CMS , can 

that netwo r k in S t raf f ord Cou nty be deemed 

adequate should it have been deemed 

adequate by the Department in its 

recommendat i on with the exclusion of Frisbie 

Hospital? 

96 

And what we ' ve -- we have 

heard from the Petitioner who comes here this 

morning with the b u rde n of proof - - I mean , I 

real i ze it ' s a - - it ' s a burden of more 

likely than not . But , you know , she has the 

burde n, if you wi l l , of movin g thos e, the 

scales of justice , you know , in her favor . 

And t h e Pe t itioner has d emonstrated noth ing 

this morning . What we've seen is that she ' s 

test ified t hat all of her doctors t h at she 

sees r ight now thr ough Frisbi e are all 

23 located in Rochester , okay . So she ' s in a 
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very tight geographical area . We ' ve --

HEARING OFFICER SEVIGNY : 

stop you for jus t a second - 

MR . McCAFFREY : Yeah . 

HEARING OF FICE R SEVIGNY: 

97 

Let me 

- - and 

tell you that I appreciate what you 're saying , 

but i t is not my i ntent to dismiss this action 

at th i s hea ring . 

MR . McCAFFREY : Then , with that , 

Your Honor , I' l l defer from f urthe r argument . 

I don ' t know if --

MR . DURHAM : Just fo r the 

record , Mr . Hearing Officer , on behalf of 

Anthem, I was going to join in the Motion to 

Dismiss for the reasons that Mr . McCaffrey was 

going to set forth, because we don ' t beli eve 

th at the Petitioner has carr i ed even - her 

initial burden to demonstrate injury in fact , 

or that the Anthem network wa s inadequate f or 

her use in Strafford County . 

HEARING OFFICER SEVIGNY : Aga in , 

as I said , i t ' s not my intention to dismiss 

this action at this hearing , during the course 
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MR . McCAFFREY : Then we ' ll 

proceed with the Depa rtment's case . 

HEARING OFFICER SEV I GNY : 

MR . McCAFFREY : Alex . 

The Department calls the 

Deputy Commi ssioner , Alexander Feldvebel . 

98 

Sure . 

Mr . Feldvebel , if you'd have a 

seat ri g h t there , please , s i r . 

MR . FELDVEBEL : Okay . 

MR. Mc CAFFREY : Would you please 

state your full name --

(Court Report er interj ects . ) 

MR . McCAFFREY : You know what? 

You 're go ing to have to swear the witness in . 

ALEXANDER K. FELDVEBEL, be ing first 

duly sworn by the Court Reporte r, states as 

18 follows : 

19 DIRECT EXAMINATION 

20 BY MR . MCCAFFREY: 

21 

22 

Q. Please state your full name and spell you r 

last name for the record . 

23 A . Alexander K. Feldvebel . My last name is 
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spelled F-E-L- D-V- E- 8-E-L . 

Are you employed , Mr . Feldvebel? 

Yes . 

Where are you employed? 

At the New Hampshire Insurance Department . 

And what is your current position at the 

Insurance Depa rtment? 

I ' m the deputy commissione r . 

And how long have you served as the deputy 

commissioner? 

Si n ce 2000 . 

99 

And what was your position at the Insurance 

Department , i f a ny , prior t o your appo i ntment 

as deputy commissioner? 

Befo r e tha t , for two yea rs I was the health 

po licy analyst for th e Insurance Department . 

And prior to serving as the health policy 

analyst at the Department , did you hav e any 

other position here? 

No , not at the Ins u rance Departme n t . 

So you joined the Department in approximately 

1998? 

23 A. Yes . 
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A. 
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A . 
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Would you please summarize your educational 

background , as wel l as your professional 

experience that preceded you r join i n g the 

Department as the health pol icy ana l yst in 

1998 . 

I ' m an attorney . I graduated from Harvard 

100 

Law School i n 19 84 , a nd the n I practiced law 

for about 1 2 - 1/2 years . For about a year and 

a ha lf I p r acticed in Texas , a t El Pa so Legal 

Assis t ance Society , where I began to 

specialize in issues of access to healthcare 

for low-income people . Then I moved to New 

Hampshire and worked fo r New Hampshire Legal 

Assis t ance for about 12 years , agai n foc u s ing 

on access to hea lthcare and h ea lth law . 

So , is it fair to say that you ' ve d edicated a 

large part of you r pro fes sional life to 

issues involving the delivery of healthcare 

in New Hamps h ire , i n c l udi ng health insurance? 

Yes . Most especially health insurance for 

the last decade o r so . 

As we know as i ns urance r egu la tors , the world 

of insurance regulation can seem an arcane 
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I ' d o n e to thos e wh o are unfamiliar with it . 

just like to spend just a couple minutes 

providing a little background as to what the 

Insurance Depar tment does . And l et's begin. 

The State of New Hampshire, the Live 

Fre e or Die state, was the first state to 

create a n Insurance Depar tment i n the Unit ed 

States; right? 

Tha t' s r ight --

Do you know the year in which our department 

was created? 

1851? 

That would be correct . 

Does the Department have a mission 

statement? 

Yes, we do . 

And have you committed it to heart? 

Let ' s try . Le t ' s see now . The mis sion of 

the Insuranc e Department is to p romote and 

protect the public good by ensure us the 

ex i st ence of safe and competitive 

i ns urance a safe and competit ive insurance 

23 market through the development and 
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enforcement of the insurance laws of the 

sta t e of Ne w Hampshire , o r something like 

that . 

Actually , that ' s pretty da r n close . 

Tell us what an " insurance market " is . 

It's just a venue where sellers can come 

toge t her wi t h buye r s for the purch ase o f 

insurance policies . 

102 

So , at the farmer ' s mar k et , peop l e go a nd buy 

vegetables and maple syrup . At the insurance 

marke t , people b u y a n d sel l i nsu r ance 

policies . 

That ' s righ t . 

What does a " safe i nsurance market " look 

like ? 

Well , primar i ly that means that the products 

that consumers are buying a r e reliable -

that i s , they ' re being offered by compani e s 

tha t are solvent , that have the money to pay 

the c l aims - - and that t he insura nce compan y 

behaves in a way that is fair to the 

consumer . 

So , all of t he insurance laws that we 
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enforce focus on basically those two things : 

The reliability of the coverage and the 

fairness to the consumer . 

And with respect to the -- on the company ' s 

side , the most impo r tant th ing being is t h at 

when a claim , whether it ' s for med i cal 

coverage or auto coverage or life i nsurance 

policy, that the company has the money to pay 

the claims when t h e demand i s made . 

Yes , that ' s what - - we refer to that as 

" so l vency regulation . " 

And there ' s a division at the Insurance 

Department f ull of CPAs who handle that . 

That ' s right . 

Wha t is a " competi tive insurance market " ? 

A competitive -- well , there are a number of 

qualities of a competitive market . And a 

perfectly competitive market is actually 

pretty rare . But the most important 

qua l ities i s that there be a lot of selle r s 

and a lot of buyers , and that no seller or no 

b u yer has t h e ability to easily de t ermine 

price; that there ' s no barriers to market 
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entry , so that the sellers can get into the 

ma rket easily ; that there's good information 

about the p r oducts , so that the buyers can 

tell what they're buying and make shopping 

comparisons ; that t h ere aren ' t signif ican t 

transaction costs ; that the products are 

easily comparable , a nd t hat there aren 't 

economies of scale for the sellers that tend 

to make t he sellers l arger and larger an d 

fewer and fewer in number . So those are all 

qual i ties of a competi tiv e insura nc e market. 

Is it accurate to say that the federally 

facilitated Marketplace or Exchange i s a 

subset of a larger health insurance 

marketplace? 

Yeah . The way we define " insurance markets " 

for health i nsurance regulation is really by 

the buyers . So we have the indiv i d ual 

market , where the entity that ' s buying 

insuran ce is an indiv i dua l , a nd we h ave what 

we call the " small group " market , where the 

buyer is a small employer , and a " large 

group " market , where the buyer is a large 
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employer - - that is , above 50 employees . And 

the New Hamp shire Exchange , or the 

Marketplace you refer to , is one fo r m with i n 

the individual market and within the small 

group market where buyers can purchase 

coverage. But buye r s can also purchase 

coverage o u tside of t he Exchange in the 

individual market and in the small group 

ma rket . 

Now , is it fair to say that in New Hampshire, 

t h a t some insurance markets are mo r e 

competitive than others? 

Absolutely . 

What would be an example of one of our mo r e 

competitive markets? 

Homeowners insurance , auto insura nce , life 

insurance . Lots of seller s , good i nformation 

abou t the p r oducts . They 're homo g enous 

products , easy to compare and evaluate , and 

nobody , yo u kn ow , h as enou g h market share t o 

control prices . 

And what would be on e of o ur l ess compet i t i v e 

insurance markets? 
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malpractice coverage as well . 
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Can you explai n to us why -- let's talk about 

the health insurance market here . 

Why is the health insurance market less 

competitive , say , than the auto market? 

Well, the pr imary reason is their -- there 

are big barriers to market entry for an 

insurance carrier , a health ins u rance 

carr ier , to come into the state . And that ' s 

because these days you can ' t offer health 

insurance competitive l y without having a set 

of provider contracts with hospitals in t he 

state, physician groups , other specialists, 

a n d the cost . And the ability to n egot iate 

for provider contracts that will make for a 

health insurance product that ' s competitive 

i s very diff i cult to achieve for an insurance 

company just corning into the sta t e . 

Remember I mentioned earlier one of the 

qualities of a compe tit ive marke t is that 

there aren ' t economie s of scale , so that the 

23 bigger you get , the more advantage you have . 
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Well , in health insurance , there really are 

economies of scale . So , the bigger the 

health insu r er , the better the deal it can 

negoti ate with hospitals and physicians and 

other provi ders, because it can deliver more 

covered lives/patients to that entity . So 

it 's a market tha t tends to have fewer an d 

larger entities because those are the only 

one s t h at can competent . 

I guess its obvious to say , the Insurance 

Department its elf woul d be d elighted to have 

dozens of health insurance companies 

ope r ating in this sta te within ou r insurance 

laws ; right? 

Yeah . We want enough companies for the 

cons umers to have choice of the products t hat 

they desire , but we also want tho se insurance 

companies to be good negotiators f or 

discounts wi th the hospitals and the 

physicians that they h ave to nego ti ate with . 

So we want them to have enough market power 

to ge t those discou n ts . 

Now , you understand that there is a 
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particular provider network t h a t i s t h e 

rea son for this hearing this mor ning , and 

it' s the adequacy of the network that ' s 

associated wi th An t hem's fede rally 

facilitated Marketplace plans ; ri ght? 

Yes . 

Mr . Feldvebel , I don 't know i f you ' ve met 

Mrs . McCarthy before . But Mrs . McCarthy is 

sitting ju s t behind you . And you know that 

Mrs . McCarth y is the Petitioner here toda y? 

Yes , I do . 

And did yo u hear Mrs . McCarthy ' s t estimony 

earlier today? 

No , not today . 

You were sequestered? 

Yes . 

But you ' ve r ead the petition in this case? 

Yes . 

Now, what do you understand to be the 

substance of Mrs . McCarthy ' s petition? 

108 

I understand that she wou ld l i ke t o have t wo 

things , really . She would like to have 

23 and two things at the same time . She ' d like 
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to have access to the tax subs idy that ' s 

available when you buy health insurance 

through t he Exchange . That ' s , you know , 

something that happened with the Affordable 

109 

Care Act . And she ' d also like to b e able t o 

pick the health insurer that has he r hospital 

and her doctors in the n etwork, and that 's 

Frisbie Hospital and Frisbie doctors . I 

think she has a long r ela tions hip wi th thos e 

doctors , at leas t 1 5 year s , and she feels 

loyalty to those doctor s . So she v al ues 

having those docto r s in the network , but she 

also values the subsidy that 's only available 

in the Exchan ge . 

things . 

She ' d like t o h a ve b oth 

Without having to make a choice be tween them . 

Right . 

What is you r understanding , if you have one , 

of why Mrs . McCarthy's provide rs were not 

included in Anthem ' s Pathway Network? 

Yes . My understanding i s that Anthem , in 

maki ng their business decision about how to 

23 approach this new venue for selling 
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insurance, decided , based on thei r research 

into what consumers mainly wanted , that the 

most important thing is to go for a l ow 

price , and t hat mo r e consumers these days are 

int erested in saving money on the ir premiums 

than in having a particular doctor or 

hospital in their n etwork . So that was their 

business st r ategy . And the most effective 

too l , it t u rn s ou t , that you h ave as an 

insurance company for gett i ng a lower price 

is to offe r a network of hospitals that 's 

more limited than one that includes all the 

hos p itals in the state . 

Now , earlier today , at the beginni ng of the 

proceeding , the Commissioner, the presiding 

hearing officer , i ndi cated that he was taking 

judi cial notice , formal notice, of all of the 

pleadings in the case , inc luding the 

proceedings from what was the -- and I gues s 

it was an AR case -- but go i ng back t o the 

original case , the petition of November 6 of 

th i s year . And in those pl eadi ngs , and in 

other places , but in those pleadings , Frisbie 
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has alleged that it was wil li ng to accept -

it alleges it was never asked by Anthem to 

part icipate in its Pathway Network . And had 

Ant h em app r oached it, it , Fr i sbie, wou ld have 

accepted the same rates that were being 

offered by Wentworth-Douglass to Frisbie . 

Is t h ere a - - you know , it ' s kind of a 

matter of l ike a logical syllogism . Is there 

a pi ece missing in tha t argument that 

Frisbie ' s b een making for months in this 

case? And if there is , can you i dentify it 

for us? 

Yeah . It ' s that component that I me n t ioned , 

you know , about five minutes ago , about an 

i n surance company ' s barga ining p ower in 

bargaini ng for discount s , tha t they have to 

have a large number of covered lives that 

they can del i v er as pa tients . And for 

Anthem ' s st ra tegy to be successful , they fe lt 

that it was important that they be able to 

d e l iver mor e patient s to those hospi tal s and 

physicians that were in the network . But 

tha t ' s what , the ba rga ining chip that got 
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them t h e d i s count o n p rices . So if they j ust 

took any ho s pital that accepted their 

reimbursement rate , t he whole sys tem fo r 

getting the l o wer ra tes l o n g t erm wo u l d b e 

undermined . 

And more s pecificall y , the d i scoun t that 

We nt worth -Douglass g ave t o Ant hem was a 

discount between 25 and 30 percent ; right? 

Ye s . Anthem has said that the premium 

s av i n gs t ha t t h e y ach i eved with t h e mo r e 

l i mited network was b e tween 25 a nd 

30 perce nt . And re s e a rc h abou t oth er l imited 

ne t works acro s s the c o u ntry s hows t h e s ame 

thing . 

And that d is cou n t is ba sed o n t he i ncrea s ed 

v olume of b u s iness a t Wentworth - Douglas s . 

Yes . 

MR . DURHAM : Mr . Hearing 

Officer , at this poi n t I ' m goi ng t o object, 

only as I ' m taking th e position that I ' ve l e t 

thi s li ne of quest i o ning go , but I don ' t 

u nderstan d the relevance to the issues t hat 

we ' re here on today , which is focused on 
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Mr . Feldvebel , what statutes govern netwo r k 

adequacy in New Hampshire for rules? 

R . S . A . 420-J , the managed care law , addresses 

n etwork ade quacy . And then we have a r u le , 

INS 2700, that also addresses network 

adequacy . 

And New Hampshire ' s network a d equacy statut e 

is - - it ' s a -- it's one section of a larger 

l aw called " the managed care law ." 

That ' s right. 

And the whole managed care law is contained 

in Chapter 4 20 - J of our statutes? 

That ' s right . 

When did New Hampshir e 's managed care law , 

i ncluding t h e network adequacy p rovisions , 

f irst go into effec t in New Hampshire? 

It went into effect in 1998 . 

No w, you join ed the Departmen t i n 1998 . 

you have any hand in drafting the actual 

managed care law, 420 - J? 

Di d 
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No . No , that was before my time . 

Now , President Obama signe d the Affordabl e 

Care Act into law in March of 2010 ; righ t ? 

Yes . 

114 

So , the managed care law h ere in New 

Hampshire p r edated the Affordable Care Act by 

about 10 ye a rs , I guess . More tha n 1 0 ye a rs . 

That ' s right . 

No w, Sect i on 420 - J : 7 , that 's the s ection that 

deals with network adequacy ; right? 

Yes . 

Now , that section d i rected the Insurance 

Depar tmen t to develop administrati v e rule s 

setting forth the standards for network 

adequacy ; right? 

Tha t ' s right . 

And was the rule eventually developed and 

adopted? 

Yes , and it went into effect in 2002 . 

And the rule i s found at IN S 2701 ; r igh t ? 

That ' s right . 

Did you ha v e a n y ha nd i n d r afting IN S 270 1 ? 

23 A . Yeah , 
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of it , and then I was around as it was being 

reworked wi t h the working group that the 

Department pu t together . 

Who else , if anyone , was involved in drafting 

New Hampsh i re ' s managed care law , i ncluding 

that network adequacy section? 

Well , if we ' re talking about the r u l e , the 

network adequacy rule - -

Ta l king about the ru le now, yes . 

Yeah . We put together a working group of all 

the stakeholders who had any i n te r est at al l 

in the network adequacy ru l e . So our working 

group incl u ded t he hospita l association , t he 

medical soc i ety , physicians , community health 

clinics , mental heal th p r oviders , consumer 

advocates . And , of course , all the major 

carriers also participated in that rule 

deve l opment . 

And you ' ve indicated that the law was 

eventual l y this rule , a f ter this process 

went forward , was eventually , formally 

adopted , I th ink your testimony was , in 2002? 

23 A . Yes . 
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So , again , tha t would be several years before 

the Affordabl e Care Act went - -

Yes . 

-- into effect . 

Yes . 

MR . McCAFFREY : And just for 

counsel , I wil l provide smaller copies of this . 

We can p r obably get those to you today . It ' s 

just a chart reflecting the - - sorry , Jame s . 

MR. FOX : That ' s okay . 

1 1 BY MR . McCAFFREY : 

12 

13 
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The chart here , Mr . Feldvebel , r eflects the 

legal citat ions for New Hampshire ' s statutes 

and rule tha t concern network adequacy ; 

right? 

Yes , that 's ri ght . The 420-J : 7 contai ns the 

basic network adequacy requirement ; j : 12 

contains the r ule-making authority , and then 

2701 is the actual rule that we promulgat ed . 

And t he effective -- the ef f ective dates of 

the statutes is indicated - -

Yes . 

23 Q . -- on the chart ; right? 
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Well , it refers to the underlying fact tha t, 

when you buy a managed care plan , you're 

having your access to healthcare providers 

l i mited , okay . So if your access i s limited 

to p rovi de r s who are in t h e netwo r k , so 

and that started happeni ng in t he early 

1990s . So , eve n tual l y , o nce managed care was 

around long enough , each state d eveloped 

rules like this one fo r network adequacy . 

And the idea is , if your acce ss is going to 

be l imited , l et ' s make sure tha t the network 

of healthca r e providers that is under 

contract with that hea l th ins uranc e compan y 

is -- meet s some minimal adequacy standards . 

It ' s like a floor o r a threshold requirement . 

Min imal requi r e ment s to ensure ad e quate 

access to care without unreasonable dela y . 

Now, in orde r for a g iven insurance company ' s 

network to be adequ ate , what do R . S . A . 420- J 

and INS 2701 require ? 

23 A . 420 - J just s ets out the basic access 
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r equiremen t wh ich says that health insurers 

hav e to contract with a suffic ient number of 

p roviders -- sufficient number a nd type and 

geog raphic location of provider s -- to e nsure 

that healthcare covera ge services , that is , 

a re accessible without un reasonabl e dela y . 

Tha t' s a ll that ' s in the statut e i s tha t 

g eneral standard , and then it 's left up to 

the rule to flush out that genera l standard . 

So , would you like me to de scribe what' s 

in the rule? 

Yeah , sure . Please . 

The rule - - the h ear t of t h e rule is the se 

geographic accessibility standa rds, and it 

applies county by co u n ty . And t h e 

r equirement i s that the covered persons in 

that county have acces s to different provider 

t ypes within certa in mi l eage l imits or travel 

t ime limit s . 

And so , for example , for primary- care 

p roviders , the re has to be at least t wo open 

panel provi ders . I th ink it ' s within 

15 miles or 45 minutes of 90 percent of the 
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covered peop l e in t h a t county . And for 

hospitals , they -- the distance standard is 

45 miles or 60 minute s travel time . So , 

those are t he geographic access standards in 

the rule that form , really, the heart of the 

accessibility requirement . But there ' s also 

a provision regarding waiting t i mes for 

appointments -- that is , the time between 

when you call for an appointment and when 

your appointment actua lly happens . 

And there are other requirements in the 

ru l e , such as annual reporting provisions , 

transparency , you know, posting your network , 

and some enforcement provisions . 

How does the Insurance Department determine 

whether or not a parti cular company ' s network 

is adequate? 

Well --

And when I say " adequate ," I mean , I ' m 

referring to in compliance with R . S . A . 420 - J 

and I NS 2701 . 

Well , traditionally we did it one way , and 

23 then subsequent to the Affordable Care Act we 
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did i t in a somewhat diffe r ent way . But I ' ll 

sta r t with t raditionally , b efore t he 

Affordable Care Act . 

We did it as part of our Ma rket Conduct 

rev i ew func t ion , wh ich is -- that ' s a u nit 

with i n the Insurance Department that looks at 

how carriers are behaving in the marketplace 

to ensure compliance with the laws . And we 

would rece ive the annual -- the in itial 

certification of compliance and then the 

report and look at the report . We would pay 

attention to whether there are any consumer 

complai nts or anyth i ng that would lead us to 

believe that there ' s a compliance i ssue . We 

might do an exam i f we think there ' s some 

kind of issue . Bu t it was reviewed as a 

Market Conduct f unction bas ed on an existing 

population of covered lives . So the quest i on 

fo r us is : How many live people have already 

bought this policy , have it in ef f ect , a nd do 

they meet those mileage and travel time 

standards? That ' s th e main k ind of revie w 

23 that we would be doing . 
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Now , you ' ve used the term a couple of times . 

You referred t o " Market Condu ct . " And just 

so we ' re clear , that Marke t Conduct among 

insurance r egulators has a very specific 

meaning ; right? 

Yes . 

And there are actual -- fo r each line of 

insurance , the National Association of 

Insurance Commissioners issues -- there ' s a 

handbook . And within that handbook there are 

examina t ion standards f or e a c h l i n e of 

insurance ; correct? 

That ' s right . 

And we have over here at the Insurance 

Department an actual group of Market Co nduct 

a nalysts a n d examiners . 

Right . 

So when you say " Market Conduct ," that ' s with 

a capital M and a capital C - -

Right . 

-- and it kind of refers to a subspecialty 

within insu r ance regulation . 

23 A . That ' s right . Right . 
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So that ' s what was done . And is that - 

Yeah . 

-- traditionally? 

Right . 

So in , now , 2010, all right , we have the 

federal Patien t Protect i on and Affordable 

Care Act e n acted in March of 2010 ; r i ght ? 

Right . 

122 

And then what did the - - you see here I have 

N. H. --

Yeah . 

-- R . S . A . 420 - N: 8? That ' s a New Hamps h ire 

law? 

Right . 

With an ef f ective date o f 6/ 1 8/12 ; cor r ect? 

Right , right . 

So , please explain how these two items , the 

Affordable Care Act that was enacted by the 

federal government , a n d then R . S . A . 420 - N 

that was enac t ed by t h e New Hampshire s ta te 

legislature , please descr i be what impact , if 

any , these had on the Depa r tment ' s review of 

network adequacy in New Hampshire . 
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Su r e . Sure . So , whe n the ACA was passed in 

2010 , it set up this process where there were 

going to be exchanges available i n January 1, 

2014 , where people could go buy insurance and 

get the financial assistance through the tax 

subsidy to pay for the premiums . And the 

quest ion for New Hampshire was , the New 

Hampshire legislature , that is : Are we just 

going to let the fed eral government come in 

and run t he t hing tota l ly , or are we goi n g to 

have some ro le in it? And what the 

legis lature de cided is that we wou ld have 

this partnership excha nge , which is basical l y 

an exchange that ' s run by the federal 

government, but in wh i ch the state Insura nce 

Department continues to perform its 

traditiona l regulatory role, even for tho se 

products tha t are be i ng sold thr ough the 

Exchange . So, that was R . S . A . 420-N . That 

was the l egislature , when they passed R . S . A . 

420-N , they said, We ' ll l et the federal 

government come in and basica l ly set up t he 

shopping experience , the web site and all 
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that , but our I n suranc e Depar tme nt will 

continue to review -- regulate the policie s 

and the carri ers that are offering covera ge 

in that exchange . And 420-N specifically 

said one of the traditional functions that 

the Insurance Department will keep is the 

r eview of n etwork adequacy . 

So, when 420 - J -- N tells the Department 

124 

you know , instructs the Department that , Oh , 

we want you t o con tinue to rev i ew net wo rk 

adequacy, did it provide a new network 

adequacy law which the Department could then 

use in evalua ting a plan or a membership t hat 

did not exist and plans that had not been 

s old yet? 

No . It just referred to the fact that we 

were to keep our function of continuing to 

enforce the ne twork adequacy law and 

r egulation . 

So we were -- the Department was 

effectively -- what effectivel y h appened with 

t he ACA and R . S . A . 420-N, these new laws were 

essentially overlaid over our existing 
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s t atute , which was , you know , preceded the 

ACA by 12 years, and the rule which preceded 

the ACA by 8 years . 

Right . Right. 

But we weren ' t given any specific direction 

of how we were supposed to fit the round pegs 

of these n ew laws into the squa re holes of 

our old laws . 

Yeah . Now, it wasn ' t too difficult . The 

main conund rum was how t o app l y the network 

adequa cy standards prospectively -- that is , 

as before the product was being sold - 

because as a part of this pa rtnersh ip 

function , the Insurance Department had the 

role of rev iewing the plan filings , the 

proposed p r oducts tha t were going to be 

offered on the Exchange . So we received 

those fil ings , and we reviewed them for 

compliance with New Hampshire law and with 

federal law under the ACA . And one of those 

upfront rev iew items t hat we had to address 

was network adequacy . So the only conundrum 

23 was that our network adequacy regulation says 
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that the standards for network adequacy only 

apply ln each county where there ' s at least 

1 , 000 lives . So if there are l ess tha n t ha t , 

they ' ve met the network adequacy standard, 

because there are no requirements . 

But, in th is instance , there couldn't be 

any lives b ecause it ' s a new product be ing 

offered in a new for um. So what we did was 

to require the carriers to show that they 

meet the network adequacy standards for their 

existing p opulation in t he marketplace 

outside of the Exchange . 

And was that done? 

Yes . That 's what we required Anthem to show . 

You know , whether it ' s a fe d erally 

facilitat ed Ma rketplace ne twork or it ' s a 

non-ACA net work of providers , if the 

Department were to look at a network and 

determine that it was inadequate in a 

particular county , wha t ' s the r emedy that the 

Departmen t has in that situation? 

The primary remedy is to prohibit the carrier 

23 from actively marketing that product in tha t 
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county . We also i n the statute have the 

ability to require some sort of correction 

corrective action plan . And some t imes we use 

that if the r e ' s already an enrol led 

population in the county and there ' s a 

contract dispute with the hospital that has a 

big impact on the members in that county . We 

would typically require the carrier to submit 

a corrective action plan , whi ch wou ld mos t ly 

address people who are in a course of 

t reatmen t and ho w they're go ing t o be taken 

care of throughout their course of treatment, 

things like that . 

Does either of our network adequacy laws , 

420 - J : 7 or INS 2701 , allow the In surance 

Departmen t to dictate to an insurance 

company , say Anthem , that it must contract 

with any particular hospitals , providers or 

othe r medical providers or services? 

No , we don ' t have that authority . 

So the corrective action that you were 

desc r ibing a momen t ago , that would -- i f 

23 that were to be the remedy chosen if that 
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network we r e inadequate, ordering a company 

to contract , that ' s not an available remedy . 

No . 

And it ' s just not ava i lable a s a ma tte r of 

New Hampshire law ; right? 

Right . 

Do either R . S . A . 42 0 - J:7 or INS 2701 require 

that an insurance company ' s network cover 

every pati ent in every service area? 

Are you re f erring to t he geog r aphic 

accessibility standard? 

Correct . I am . Yes . 

Okay . No, the way t he standard works is 

that, let ' s say it 's, you know , 45 miles f or 

a hospita l . Ninety percent o f the covered 

persons in that coun t y have to have acces s 

within that 45 - mile limit . 

percent, but 90 percent. 

So , not 100 

So it would be very di ffi cult , even looking 

at any particular - - impossible , looking at 

any one particular consumer who could show 

that he was outside of, say , the 15-mile 

requirement for primary- care physicians . The 
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fact that there wa s one person out there 

within a service a rea who doesn't have 

g eographical accessibi li ty --

Yea h. 
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- - that , in and of itself , would not mea n 

that the network is inadequate under ou r law. 

No, it ' s a popula tion- based standard , a nd you 

hav e to look at the whole population of 

covered lives in that county . 

So you coul d have as many as a max imum, I 

guess, of 10 percent of the population 

outside the geographical acces s r equiremen ts 

speci fi ed u nder 2701 --

Ri ght . 

and st ill have a n e t wor k t hat ' s adequate? 

Is that what you ' r e t estifying t o? 

That ' s right . 

Now, you u nderstand that Mrs . McCarthy 

r esides over in Roc hes ter , in Strafford 

County? 

Yes . 

And so , fo r network adequacy purpos es , is i t 

23 accurate to say , o r not , that Mrs . McCa rthy' s 

{INS 13-038 -AP} [IN RE: PET. OF MARGARET McCARTHY] {05-14-14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

17 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

Q. 

130 

service area is Strafford County? 

Yeah , it is. Right . 

By the way , Mr . Feldvebel , is there a p o i nt , 

because the ACA is a federal law , where 

Commissione r Sevigny ' s authority stops due to 

federal p r e - emption , his authority with 

respect to network -- the issue that brings 

us here , with respect to network adequacy and 

the ACA plans? 

Well , the r e ' s a -- the way pre - emption wo r ks 

is there co u l d be a point where the 

Commissioner ' s authority s t ops . And we t r y 

to avoid that by ensuring that we harmonize 

state law with the fede r al requirements . So , 

so long as our network adequacy standard s a re 

in harmo n y wit h the fede r al network adequacy 

standard , then the Commiss i oner remains the 

sole authority enforcing that standard . 

that make s ense? 

Did to me . 

Okay . 

Hope it makes sense to the Commissioner . 

Does 

23 (Pause in proceedings) 
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I ' m just putting a board -- we're not marking 

these as exhibits . These are j ust for 

demonstrat ive purposes only . But I ' m putt ing 

a board in front of you that we see " Forms " 

and " Filing , " and then under the word 

" Prospective ." And then on the other side we 

see " Market Conduct ," which we t alked abou t a 

moment ago , and " Retrospect i ve . " 

And when you were testifying earlie r 

about the t r aditional way that our network 

adequacy law was used and how that wa s 

applied and , you know , how the certifications 

were considered by the Department , you we re 

talking about that being a "Market Conduct 

function ." 

Right . 

And , you know , that is sometimes referred to , 

Market Conduct , as a " Retrospective 

function ." Yo u ' ve heard it used in 

connection wi th that? 

Yes . Yeah . 

And can you explain? In what sense is Ma rket 

Conduct insurance regulation work 
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retrospect ive? 

We ll , when we 're doing Market Conduct review , 

we ' re always looking in t he rearview mir r or . 

We're looking at how an insurer has behaved 

with respect to its insured population over a 

period of time that goes , at most, up to the 

present . And we often , you know , get files , 

underwriti ng files, or we ' ll interview 

consumers to find out whether there has been 

compliance or not in the past . 

And so let ' s unp ack that a little bit. 

So when , say, an exami nation is called, 

Market Conduct examiners actually select a 

specific period of time - -

Yes . 

and say the examination is for the period 

of X to Y. And those will be - - could be a 

year, could be two years or three years ; 

right? 

That ' s ri ght . 

And these are years in the past. And they go 

back, and what they they take a look --

and correct me if I 'm wrong- - they compa r e 
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the -- they can go visit th e companies on 

site , they can do it elec t roni call y . I t ' s 

usually a combination of bo t h , I g u ess . 

they ' re looking backwards --

Right . 

But 

a nd determining whether compliance exi sted 

in t h e past . 

Right , with respect to in-force covera ge . 

Right . And by " in force ," you mean coverage 

that exis ted at the 

In that t i me fra me . 

In that t i me period . 

Yeah . 

Now, on the other side of the board here, we 

see " Forms " and " Fili ng . " 

Right . 

And like Ma r ket Conduct , tha t has a ve ry 

specific meani ng to insu ranc e regulators like 

us ; right ? 

Righ t . 

Could you explain , you know , what that - 

what Forms and Filing is within the context 

of insurance regulation? 
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Okay . Well , that ' s a process where we have 

forms examiners at the Department look at 

basically every policy, every insurance 
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policy that ' s sold that ' s going to be s old 

in the state . And we approve it as being in 

compli ance , the way it ' s written, with t h e 

insura n ce laws befo r e it can be sold . So 

it ' s prospe ct i ve in that sense . You can't 

sell it unti l we ' ve approved it . And we 're 

looking at the products they want to sell and 

ensuring that they comply with New Hampsh i re 

law . 

So , you know , take a GEICO auto policy . 

Let ' s pick on GEICO because they advertise a 

lot . 

So , if GE I CO has a new auto product t h a t 

they wa n t to sell in New Hampshire , there a r e 

going to be forms , like the policy itself and 

the application that are associated with 

that? 

Yeah , and maybe an underwriting manual or 

somethi n g like t hat , yeah , advertising . 

23 Q . And so - - adv ertising . All these t h ings get 
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reviewed by someone here at the Department . 

Yes . 

135 

And before , for example , that advertisement 

or that policy can be used , it gets submitted 

by GEICO to the insurance company . 

Right . 

I mean the Insur ance Department . 

Insurance Department, yeah. 

And we have a unit , and it used to be called 

Forms and Filing, and now we call it the 

Compliance Division . 

Yes . 

So , our compliance folks review all that data 

before it can be u sed . 

Right . 

And so they 're looking down the r oad and 

saying , okay , does this conform with our l aw? 

And unti l they say it can be used , it can ' t 

be . 

Right . 

And it will be a -- you mentioned that with 

the retrospective look , there are in- force 

23 policies duri ng the period that ' s looke d at . 
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With the prospective look , there are no 

in-force policies ; right? 

That's right . 
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Right? So , to go back to the chart I had 

earlier with the -- you know , show i ng those 

five - - t h e four statutes and the one r u l e , 

our networ k adequ acy laws , 420 - J and 2700 , 

they were writt e n back in this world of 

Market Conduct and Retrospective ; isn ' t that 

right? 

Right . 

But when the ACA came along, and there were 

no members and no plans that had actually 

been sold , t hat was more like prospective . 

It had t o b e p rospect i ve , because one of ou r 

fu n ct i ons was to ma ke recommendation s as to 

which plans should be certified as qua l ified 

health plans in the New Hampshire Exchange . 

And we had to do that months , about six 

months before those policies were going to be 

sold . And one of the criteria for being 

certified as a qualified health plan was 

23 netwo rk adequacy . So we had to take the fi l e 
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and look at what the network was and then 

assume a certain covered population in order 

to run those geographic accessibility 

standards . So that ' s what we did . And we 

only applied the geographic accessibility 

standards . We didn ' t do wait i ng times o r any 

kind of r evi ew of consumer sa ti sfaction, 

because those things couldn ' t be done before 

you have an enrolled population . So we just 

limited ourselves to the geographic 

accessib il ity standards . And we assumed an 

enrolled population that we felt -- were 

pretty confident were going to be larger than 

the actual enrolled populat i on . 

So what , in this case , Anthem , had to show 

for purposes of n etwork adequacy is that 

90 percent - - and we ' re talking about 

Strafford County here - - that 90 percent of 

the members in Strafford County had the 

required geographical acces s to their mental 

health providers , their other medical 

providers and the health facilities . 

Right . 
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It ' s a real l y p r etty simple analysis when y o u 

get down to it . 

Yeah . There ' s reports th at ar e generated by 

a softwa r e program . I think one of them 's 

called GeoAccess . And they ' d be just -

there ' s a litt l e map wit h d ots on it and t he 

percenta ge o f p erso n s , covered person s in 

that county who meet t h e standard . 

That ' s a software program that ' s used by 

healt h i n s ur a nce compa ni e s in th e i ndustr y . 

Yes . 

Mr . Feldv ebe1, at the time t he Insura n c e 

Department -- or some time after the 

Insurance De pa r tment , through 420-J/N [ sic] 

kne w t h at it was going to be p artner in g wi th 

t h e fe d eral governme nt, with t h e 

implementat i on of the Affo r dable Care Act 

here in Ne w Hampshire , d i d the Department 

i ssue any s ort of g u idan ce to t he carri e r s 

t hat might want to come into t h e plan ? 

Yeah . We put out a bul l e ti n , I think 

sometime i n March of last y e a r, because t he 

filings wer e du e in June. And this is 
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something that we do a fair amount , put out 

bulletins that b asicall y explain to t he 

carrie rs how we ' re goi ng to interpre t the law 

and enforce the law . 

All right . Well , let ' s take a look at the 

I would direct your att ent i on to what has 

been introduced into eviden ce h ere this 

morning as NHID Exhibit F . It ' s at Tab F . 

And the first page of it appears at Page 224 . 

And you ha ve that in front of you , Mr . 

Feldvebe l ? 

Yes . 

You recogn ize this document? 

Yes . 

And wha t is it , please? 

It ' s the bullet in t h at we put out in Apr i l, 

actually , in 2013, explaining to the carriers 

how we were going to conduct our review 

process for qual ified health plans and , you 

know , set out a schedu le , a time l ine fo r how 

it was going to be done . And it has a chart 

with the different federal standards and 

state sta ndards that wou l d be -- that we were 
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g o ing to be applyi ng i n di ffe rent categor ies 

of regulat i on . 

So , is it common for t he Departme nt to issue 

b ulletins ? 

Yes . 

And the bulletin that ' s been marked as 

Exhibit F , it dealt gene ra lly with these 

qualified health plan certifications -

Right . 

-- not specifically with network adequacy . 

Right . It was basically our way of telling 

a n y interested carr i er - - that is, any 

ca r rier who might be interes t ed in offe r ing a 

plan for the 2014 plan year on t he 

Exch ange -- how we were going to do the QHP 

review . 

But network adequacy , was it rev i ewed in 

t h is 

Yes . 

- - or considered in this? 

Yes . 

I ' m loo king at Page 227 of Exhibit F . 

23 A . Right . 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q . 

A . 

Q . 

A. 

Is that wh e r e it ' s dealt with? 

(Witness reviews document . ) 

And also onto the following page, 228? 

Yes . That ' s right . 

So what did --

I'm having a hard time reading . 

have been copied a few times . 

Can you read it? 

This must 

Yes . Sor r y . 

Yeah . It's pretty dark . But , yes , that ' s 

the right page numbe r . 

Well, what did the -- and if you can't read 
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it , my copy seems pretty legible . 

you to 

So I want 

No, just the title on network adequacy . 

What did the April 10 , 2013 , bulletin require 

insurance companies to do in o rder for their 

provider networks to meet New Hampshire 

network adequacy laws? 

Well , our bulletin just articu l ated the basic 

standard that ' s contained in federal law , the 

basic access requireme n t . And i t laid out 

the one element of network adequacy that ' s 

23 contained in federal law that wasn ' t already 
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provided for in state law , which is access to 

essential community providers. And thos e are 

provide rs l ike community health clinics who 

serve people , the traditionally under - served 

populations . And part of the federal 

standard was that there be enough access to 

essential community providers . 

So we address that , basically 

referencing the federal standard for how many 

PCPs had to be in the network in a given 

area , and the n we reference our existing law 

and rule . 

And if you look at Page 229 , about two thirds 

of the way down , do you see a column on the 

left that says "N ew Hampsh ire Insurance 

Departme nt Certification Procedure " ? 

Yes . 

And that says, " NHID will allow QHP issuers 

to choose t heir service area(s), except that 

requested service areas may not be sma l ler 

than a county ." 

Yes . 

So , what does that mean? 
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A. 

Q . 

That ' s jus t consistent wi th ho w we h a ve 

always admin istered the networ k adequacy 

requireme nt , which is that car rier' s not 

required to imme dia t ely come into New 

Hampshire and offer a product statewide . 
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It 

c ou l d offe r a regional product with a network 

t h a t ' s limited to , you know , a region . But 

it made clear that we ' re going to apply our 

n etwork adequacy standard s county by county , 

a nd they can ' t move into jus t part of a 

county . 

At the time the Apr i l 10 , 2013 , bu lletin was 

issued , d id the Department know that Ant hem 

would be the only ca r rier offering plans on 

t he federall y faci l ita ted Exc hang e in 201 4? 

No , it didn ' t know it at that po i nt . 

When did that fact finally become known? 

Very lately . Probab l y sometime in Augus t . 

We had hope d that t here would be a 

multi-state plan . And that ' s a process that , 

under the Affo rdable Care Act , is 

administered by OPM . 

OPM is? 
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That ' s a f ederal agency . 
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Yeah, it 's a federa l agency that adminis ter s 

h ealth cove r age for all fede ra l employees . 

And under the Affordab le Care Act, they were 

supposed to arrange for there to be at l east 

two multi-s t ate pla ns i n every s tate . But 

they were allowed to s tage that in . And we 

were hoping to be one of those states who got 

one in the f i r st year . 

But that did not happen . 

It almost happened , but then it didn ' t . 

And you mentioned the time f r ame of 

August 2013 , the New Hampshire -- or the 

f e derally facilitated Marketplace here in New 

Hampshire went online . 

October 1st . 

Yes . 

It opened up on 

Just a couple months l ater . 

Yeah . 

Does the New Hampshi r e Insurance Department 

have the ultimate authority to certify the -

whether it ' s Anthem ' s network for use on the 
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No , we don ' t beca u s e i t ' s a f ederal ly 

f acilitated exchange , and under the 

p a r tners hip arrangemen t , al l we do is ma ke a 

r ecomme nda t ion fo r ce rtification . So we wen t 

through our review process and t hen made 

r ecommendation , and the n CMS -- or under th a t 

CCIIO 

CCIIO is? 

Th e Cent e r f or Con s umer I nfo rma tion and 

Ins u ranc e Oversight , whi c h is t he divis ion 

wi thin CMS that --

An d CMS is the Ce nte r for Me d i caid and 

Medicare Services ? 

That ' s right . 

So the y wo u l d 

Sor r y . 

Th ey run t he Exchanges . And t hey ' r e the o n e s 

who made the call on certificat i on . 

So i t ' s u lt i mately their autho r i t y , thei r 

c all . 

Yeah . 
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Q. 

A. 

Q. 

A . 

Q . 

A . 

What is the National Committee for Quality 

Assura nce? 

That ' s a private , nonprofit entity . And 

their mission is to asses s the quality of 

services of managed care organizations . 

1 46 

And we go back to the , you know , the alphabet 

soup . The Nat i onal Commi t tee for Qua l ified 

Assurance is generally r eferred to by 

folks - -

Like me . 

- - li ke us as regulators --

NCQA . 

- - as NCQA ; ri ght? 

Hmm-hmm . 

All ri ght . Now , what relationship , if a n y , 

is there be t we en NCQA a nd New Hampsh ire ' s 

network adequacy laws? 

We refer to NCQA standards in our network 

adequacy regulation when - - in that sect ion 

referr ing to waiting t imes for appoi ntments . 

We say that , if it meets NCQA accreditation 

standards , then you ' re in compliance with New 

23 Hampshire network adequacy law . 
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Well, when you say "meets NCQA accreditation 

standards ," the standards that NCQA applies 

or they review , aren ' t they actually 

standards that are created by the carrier 

itself? 

Yeah . The carriers -- yeah . In this process 

between NCQA and the insura n ce carrie r s , 

they ' re allowed , to a certain extent, to 

define the standards . But 

" They " being the carrier . 

The carrier , yeah , tha t th e y ' re going to 

meet , and t hen demonstrate they meet t h em . 

But those standards have to be sufficient to 

meet NCQA standards -- that is , NCQA won ' t 

certify anything . 

Do you know if Anthem Blue Cr oss Blue Sh i eld 

is meeting the NCQA standards in New 

Hampshire? 

Yes , they are . 

I would di r ect your attentio n, please , to 

what's been marked as NHID Exhibit G, wh i ch 

is in Volume 3, at Page 235 . Take a look at 

23 that , please? Tab G, which is also 
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Exhibit G . 

Yeah . 

(Wit ness reviews do cument . ) 

Do you recognize that? 

Yeah . That ' s the certificate of NCQA 

accreditation . I t says that Anthem has the 
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h ighest a ccreditation stat us of " Excellent." 

And it ' s fo r the period of March 21, 20 1 2 , 

through Ma r ch 21 , 2015 . 

You know , below " Excellent " it says they have 

t h e high est a ccreditation stat u s of 

" Excellent " fo r service and clinical qual it y 

that meet or exceed NCQA ' s rigorous 

requiremen t s for consumer protection and 

quality improvement . 

And t h en on the next line I want t o a s k 

you, because , again , we get lost in this 

alphabet soup . 

HEDIS " 

Right . 

It says , " This organization's 

- - " results a r e in the highest range of 

national performance ." What- - and HEDIS , 

23 for the reco r d , is spelled H- E- D-I-S . What 
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is HEDIS? 

I don ' t k n ow what the acronym stands for 

anymore becau se I ' ve j u st s a i d HEDIS fo r s o 

many years . But it ' s a number of quality 

measures that have been developed by NCQA 
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that are p re t ty standard . And they ' re things 

like , does - - do patients wh o have heart 

attacks typically get beta blockers within 24 

hours of entering the hospital? Things l i ke 

that . Qua l ity of care . And there are also 

consumer satis f action mea s ures that are u s e d . 

And so that's what HEDIS is about . It ' s a 

bunch of uniform quality measures so that 

carriers can be compared to one another in 

terms of the quality of their services . 

But it ' s a these are meaningful , if 

" standard " is the right word . But these are 

me aningful standards within the health 

insurance industry ; is that right? 

Yes . 

Okay . And , again , this indicates that 

Anthem ' s results during this period of 

23 March 2012 , and as certified through March 
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20 1 5 , are in the hig hest range of national 

performance? 

Yes . 

Al l rig h t . I have no f u rthe r questions . 
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HEARING OFFICER SEVIGNY: Mr . 

Eggleton . 

(Pause) 

MR . EGGLETON : We all set , 

Commissioner? I apologize . 

HEARIN G OFFICER SEVIGNY : Quite 

11 all right . 

12 CROSS-EXAMINATION 

1 3 BY MR. EGGLETON: 

14 

15 

1 6 

17 

18 

19 

20 

21 

22 

Q . 

A. 

Q . 

Mr . Feldvebel , my name is Jeremy Eggleton . I 

r epresent Mrs . McCarthy , and I work for Orr & 

Reno . 

Hi . 

You had a -- just as an openi ng question , are 

you personally famil iar with t he materials 

that Anthem submitted to the Department for 

the purposes of establ ishing network adequ a cy 

f or its Pathway Network? 

23 A . No , I didn ' t review those materials . 
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Have you reviewed them in the context of this 

petition by Mrs . McCarthy? 

I think I've seen a few pages of the 

submission . 

But you haven ' t looked at the entire 

submission ? 

That ' s cor r ect . 

Okay . Are you aware that we filed a R . S . A . 

91-A , Freedom of Information Act , simila r 

request fo r documentation that would be 

r e l ated to An them ' s network --

Yes . 

-- adequacy filings? 

Yes . 

Okay . And have you had an opp ortunity to 

look through that materi al at all t h at was 

produced to us in response to that request? 

No . 

Okay . So you have had -- you basically 

haven ' t looked at any o f those ma t eria l s at 

all . 

Earli er you talked about the busines s 

decision t hat Anthem made concerning the 
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" trade - off ," I guess you put it , between low 

price v e rsus a broader network. 

remembe r tha t ? 

Right . Yes . 

Do you 

And you said that -- you were talking about 

that business decision with some familia r ity . 

At what p o int did you learn that that was th e 

way that Anthem approached this issue? 

MR . DURHAM : Mr . Commissioner , 

I ' m go ing to object to t his l in e of 

questioning . Ag a in , this is i rrelevant , as I 

objected similarly to Mr . McCaffrey ' s line of 

questioning , to what the issue is here in this 

case . 

HEARI NG OFFICER SEVIGNY : Could 

you state what the iss ue i s and where you ' re 

trying to go with it? 

MR . EGGLETON : I do apprecia te 

that . But the door was opened , at least to the 

point wh ere the testimony had stopped . I th in k 

I ' m permit t ed to ask some questions about that . 

HEARING OFFICER SEVIGNY : Up 

until where it was stopped . 
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1 MR . EGGLETON : Okay . Thanks . 

2 BY MR . EGGLETON : 

3 

4 
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Q. So , at what poi nt did you l earn that t hat was 

Anthem ' s strategy for approaching this new 

network? 

MR . DURHAM : Objection . Again , 

I thin k the use of the word " strategy " there, 

unless he can establish tha t this witness has 

personal knowledge of strategies , I think that 

10 it's hea rsay . 

1 1 BY MR. EGGLETON : 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q . 

A . 

How did you lear n about the testimony tha t 

you gave concerning Anthem 's decision, its 

" business decision " I thi nk you called it? 

Yeah , it was 

MR. DURHAM : I also want to 

object , Commiss ioner , that there are certainl y 

under - - in the time fram e that any such 

discussions were going on , t hose are 

confident ia l discussions . Those are n o t 

discussions that would be made public at that 

time of the process . And I think this witness 

23 can verify that . But I r enew my object i on as 
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we l l . This is far afield , a nd it ' s ir r e l evant 

to what the issue is in this case, per your 

March 28th Order and your decision on the 

Motion in Limine . 

MR . EGGLETON : My response is 

just that Mr . Feldvebel has been permitted to 

t estify u p to a point about a number of thi ngs 

that I think are of interest here . They 

certainly were relevant from the perspective of 

t h e Depa rtment when it began asking these 

questions . And therefore , I would be - - it 

would be a denial of my client ' s rights to not 

permit me to cross - examine the witness as t o 

his prior testimony . 

MR . DURHAM : And just on that 

o n e point , my unders t anding of the testimony 

from this witness was he made reference to 

statements that were statements made in t he 

public . Now , counsel here -- and I see the 

witness is nodding . Counsel here is attempting 

t o go into p roprieta r y and conf i dential 

discussions , both from Anthem ' s perspective and 

the Department's perspective , under New 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

155 

Hampshi re law , as oppos ed to inquiring about 

his know l edge of read ing sta tements made in the 

public . To the extent that c ouns e l is looking 

to do that, I don ' t th ink that it ' s intruding 

on anything that ' s confidential if it was made 

a stateme nt publicly . However , I still 

maintain that this is far afi e l d and i s going 

to take u p the Commission's valuable time i n 

trying to get through this hearing . 

object . 

So , I 

HEARING OFFICER SEVIG NY: I' d 

12 like t h e witn ess to simply answer t h e quest i on 

13 from the standpoint that the witness has 

14 persona l knowledge and not hearsay . 

15 BY MR . EGGLE TON : 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A . 

How di d you learn of the Department ' s [sic] 

" business decision , " as you called it , to 

seek a l ess broad network for a lower price? 

I learned it fr om listeni ng to Lis a Guertin 

at the presentation tha t she made befo r e the 

New Hampshire Senate after the network 

adequacy provision - - or the network adequacy 

recommendation had bee n made by the Insuranc e 
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Department and the issue h ad become one of 

public concern. 

And you had said during the course o f your 

test i mony that a bargain ing c hip was offered 

by Wen tworth- Douglass Hosp i tal, in wh ich it 

wo uld offer -- or accept disco unted rates 

fro m Anthem , in terms o f payment for those 

services , if Ant hem cou l d increas e volume to 

i t s doors; i s that correct? 

MR . DURHAM : Object . 

1 1 BY MR. EGGLETON : 

12 

1 3 

14 

1 5 

16 

1 7 

18 

Q. Did I interpre t t hat correctly? 

MR . DURHAM : I 'm just going to 

ob ject . Th a t mischaracterizes what thi s 

wi t ness previ o u sly said, based on what h e hea rd 

in the public . 

HEARING OFFICER SEVIGNY : All 

ri gh t . Su sta ined . 

19 BY MR. EGGLE TON : 

20 

21 

22 

Q . Perhap s you can e xplain again what you mea n t 

when you t a lked a b o ut a " bargaining chi p, " a 

"tra d e -o ff ," with r espect t o 

23 Wentwort h-Do uglass Hospital . 
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I was talking about the inducement to accept 

lowe r reimbursement rates that the carrie r 

may create by del i vering a greater volume of 

patients . 

And so , wit h respect to that particular 

element, is that something you learned 

through public discussio n about this issue, 

through testimony of Lisa Guertin , for 

i n sta n ce , o r was that through discu ssions 

with Anthem? 

No . I learned that throug h research of t h e 

literature on what ' s going on with health 

insu r ance markets . 

But as it applies to Strafford County - -

I know not h ing , you know , specifically about 

the bargaining process be t ween 

Wentworth-Douglass and Anthem . 

Okay . Now , with respect t o , for instance , 

Manchester . There are two hospitals right in 

Manchester that a r e part of Ant h e m ' s netw o r k . 

Wouldn ' t you agree that the same logic should 

appl y ther e t hat a p plied i n Straffor d Co u n ty , 

23 if that was going to be Anthem ' s approach? 
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MR . DURHAM : Go i ng to object --

HEARING OFFICER SEVI GNY : 

going to have to bring relevance i n here . 

You ' re straying f r om Straffo r d County and 

issues to do with Strafford Co un ty . 

MR . DURHAM : I also t hink , 

You ' re 

Commis sioner , tha t this i s b eyond t h e scope of 

the d i rect examination . The re was no 

d i scussion about Manchester . 

MR . EGGLE TON: I ' ll move on , 

11 Commissioner . 

12 BY MR. EGGL ETON: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

Q. 

A. 

You were talking about how - - would it be 

approp riate for me to charac t erize t he 

application of Insurance Department Rule 2701 

as kind of an " of f- the - shelf " standard that 

was applied to en su re network adequacy for 

qual i fied health plans? In other words , you 

h ave t his existing fra mework , and you dec ided 

to use that to determine network adequacy 

under the ACA? 

We used the existing framework with a 

modi f ication . 
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That we would assume - - make a reasonable 

assumption about the number of covered lives 

that were going to ex ist in th e f utu re under 

that policy being sold in order to apply the 

geographic accessibility standards . 

Yeah , I wanted to ask about that , actually. 

You said you wanted to assume an enrolled 

popu l ation l ooking into the fu ture . Who made 

those assumptions? Was that the Department 

or Anthem? 

My understanding is that the Department asked 

Anthem to use a r easonable as sumpt ion, an d 

they came up with the idea o f using their 

entire existing enrolled population i n the 

individual and small group market . And we 

accepted that as reasonable because we felt 

that t hat was a much larg er number t ha n t he 

number of people likely to be enrolled in 

this plan . 

And was data submitted from Anthem on a 

23 county- by-county basis , talking about how 
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many people would be part of that population? 

Yes . 

Okay . And so , was the adequacy standard that 

applied to whether Anthem ' s market was -- its 

new ma rket , its narro w network , was adequate 

predicated upon the old - - I ' m just trying to 

understand 

of ho s pitals? 

No . 

predicated upon th e o l d ne t work 

MR . DURHAM : Object . 

Just the existing number of covered lives . 

12 BY MR . EGG LETON: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

Q. 

A. 

Q . 

A. 

Okay . So when you said earl ie r that you 

required Anth em to show that their exist ing 

market met a deq uacy standards , you ' re talking 

about the existing number of lives that are 

covered at present by its oth er po l i cies . 

Yeah , I don ' t remember saying that , but .. . I 

don ' t know what t hat means . 

Well , that was your testimony earlier . I 

wrote it down. You don ' t recall sayi ng that? 

If you want to repe at it , I ' ll try to - -

23 Q. I ' m just t r ying to clarify , because you had 
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Q. 

A. 
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said earlier that you required Anthem to show 

that their existing mar ket met adequacy 

standards . 

Existing market? 

Yeah . I didn ' t understa n d it . So I gues s 

what I'm asking you is , when you talked about 

a patient population that was to b e assumed , 

the assumed population would be the 

popu l ation that was presently -- or then 

presently being covered by Ant hem ' s variou s 

policies? 

Yeah . 

Okay . So , with respect to that , had Anthem 

prev i ously submit t ed consumer surveys , for 

instance , that detailed the e x tent to which 

people in those counties were gett i ng access 

to t h eir p rimary-care providers? 

I don ' t know . You should ask the next 

witness . He ' ll h elp yo u wit h tha t . 

So you don ' t have any knowledge . 

Right . 

Regarding the NCQA standards for wai t ing 

times, for i nstance , I wil l represent that 
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t h e c ertificate that was provided as Exhibi t 

G in this case wasn ' t produced in response to 

our R . S . A . 91-A request . And so I assume , 

then, that the Depart ment didn ' t consider 

that as part of its n e twork adequacy 

analysis? Can you confirm or deny that 

assumption? 

No , t ha t wou ldn ' t be a safe assumption . 

Okay . Are you aware of what the waiting time 

s tandards are that have been establi s hed by 

the NCQA fo r pr imary-care a cces s? 

MR . DURHAM : Object to the form . 

13 The question assumes that t here are such 

1 4 s tanda r ds es tab l ished . 

15 BY MR . EGGLETON : 

16 

17 

18 

19 

20 

21 

22 

Q . 

A. 

Well , let me go back to what the 2701 

r equires . 

Is it not the case that the Insu r ance 

Department regulation requires that any p l an 

on -- under that regu lation meet wai t ing t ime 

standards es tab l ished by t h e NCQA? 

Yes . 

23 MR . DURHAM : Well , I ' m going to 
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1 object to the form because I think that 

2 mischaracterizes what that section s ays . 

3 BY MR . EGGL ETON : 

Q . Would you agree that 2701 . 07( a ) requ ires that 

wai t ing times for pa ti ents o n the n etwork not 

exceed standards determined by the National 

Couns el on Qu ali t y As sura nce ? 

MR . McCAFFREY : I ' m going to 

4 

5 

6 

7 

8 

9 object . I f you ' re going to ask q uestions about 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

a specific -- t his is a l ong , d eta iled ru l e . 

If we' re going to ask s pecific ques t ions , 

Commis sione r , about this rule , I wou l d li k e the 

witness to have an oppo r tunity to have the rule 

in fr ont o f him . And that ' s j u st a b ad 

p araphrase . I have the rule r ight in front of 

me , and I don ' t k n ow what he ' s refe r ring to . 

thi nk i t ' s v ery unfair t o the witness . So , 

just as a fairness thing , put a cop y of the 

rule in f ront of the wi tness , please , if t h e 

I 

20 Commissioner would so order . 

21 BY MR . EGGLETON : 

22 Q. Let me as k it th is way : Are you a war e o f 

23 whether any waiting time data was s u bmitte d 
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A . 

Q . 

A . 

Q . 

A. 

by Anthem as part of its application? 

I don't know . 

Okay . You 'd spoken earlier about mileage 

164 

standards and the fact that 100 percent of 

the population in a county d oesn ' t h ave to be 

covered within those mileage standards ; is 

that right ? 

Right . 

Ni nety percent of t he popu lation of that 

county has to be covered by those mileage 

s tandards ? 

Correct . 

So if you had a county whe r e the assumed 

membership population that was cove r ed by 

those mileage standards was only 85 percent, 

that would not be a network-adequate county ; 

correct? 

Correct , u nl ess - - there a r e exceptions bu i lt 

into the rule. For example : If it involves 

a si tuation where the insurer has made a 

commercially reasonable offer to a provider , 

then, you know, that ' s one except i on . I 

think there 's a reference to centers of 
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Q . 

A. 

Q . 

A . 

Q. 

A . 

Q . 

A . 

Q. 

exce llence . So there are a number of 

exceptions . But if we're talking about the 

general rul e, you 're correct . 

Okay . Can we agre e that t hose exceptions 

we r en ' t invoked in th is ca s e for Strafford 

County? 

Yes . That ' s what I think . 

165 

Are you aware -- you also spoke about travel 

time standar ds . So that t h e provision yo u ' re 

talking about has a mileage standard as well 

as a travel time standard . 

It ' s either/o r . 

Rig h t , eith er/or . 

Are you aware of whether Anthem 

submitted any da t a concerning travel times ? 

I don ' t know . 

Oka y . You said that one of the dilemmas tha t 

the Department was facing was tha t you had to 

make a prospective analysis --

Right . 

of a plan that isn' t in place yet . 

Now , you were aware t hroughout -- t h e 

Department was aware throughout the time 
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A. 

Q . 

A. 

Q . 

A . 

Q . 

period that it was evaluating the network 

adequacy of the Pathway Network tha t it was 

the only plan being eva luated at that time ; 

is that correct? 

Right . We were aware that t ha t ' s the on l y 

plan we had in front of us at the time . 

166 

Okay . And you had spoken about two othe r 

potential multi-state plans that you had been 

count in g on but t hat didn ' t come through ; 

right? 

Well , we were hoping for at least one 

multi - state plan to come through at the las t 

minute . 

Did any of those plans submi t any kind of 

network adequacy filing or any paperwork 

relating to an application for app roval as a 

qua li fied health pl an? 

No . The process for approval for multi-state 

pla ns isn ' t the same as our QHP process . 

maintained that it had more control over 

those certif i cations . 

For those entities . 

So ... 

OPM 

23 A. Yes, for the multi - state plans . 
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A. 

Q. 

A. 

Q . 

A. 

Q. 

A. 

Sorry . Just trying to get to the basic 

question of , at the time tha t Anthem ' s plan 

was being considered by this Department for 

network adequacy , were there other plans 

being consi d ered simultaneously , or was 

Anthem the only one? 

Anthem was the only on e . 

Okay . So at the time that network adequacy 

was being evaluated by this Department , th e 

Department knew that it was the only plan 

being considered at the time . 

We kne w t ha t it wa s t he only p la n we were 

looking at , at the time . 

Okay . Would you agree that the Af fordabl e 

Care Act has a goal of not just lowering 

costs? 

Yes . 

167 

Would you agree that one of the goals of the 

Affordable Care Act was to exten d coverage to 

the previously uninsured population? 

I thi nk that ' s the mos t important goal of the 

Affordable Care Act . 

23 Q. Would you agree that, generally speaking , the 
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lack of health insurance coverage was a 

serious , maybe even the predominant 

imped iment f or a us er 's access to h ea lthcare? 

Yes . 

And by extrapolation then, would you agree 

with me that one of the goals of the ACA was 

to use health ins urance as a means to an 

end -- in other words , to provide access to 

healthcare? 

Absolutely . 

In pulling the managed care regulation of f 

the shelf to use u nder these c ircumstances , 

was there any discussion --

MR . McCAF FREY : I 'm object i n g to 

the characterization of having " pulled this off 

the shelf ." This is an existing law enacted by 

the legislature in 420-J in th is st a te . And 

characterizing i t in that way , that we ' ve gone 

into t he cupboard, I think r eally i s a i t 

casts a ve r y I ' m trying to say this in a 

polite way . But it real l y disparages the 

publ i c function that ' s involved in the 

23 legislature and the governor passing a law and 
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this agency trying to apply the law to th e b est 

o f its abil i ty . 

question . 

So I ob ject to the form of the 

MR . DURHAM : Mr . Commissione r , I 

would also obj ect t o t hat . On ce agai n , we a re 

fa r , far afield from what th e purpose of th is 

adj udi cat ive hearing is . We ' r e also well 

beyond the direct examination of this witness . 

We ' re getting i nto a l ot of the p u blic p o l icy 

arguments that have been specifically e x cluded 

fro m r elevant evi de n ce in this c ase . 

HEARI NG OFFICER SEVIGNY : You 

13 need to kee p it r e l evant , please . 

14 BY MR . EGGLETON : 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q . 

A . 

Q . 

Rega r ding th e autho r ity of the Dep a rtment to 

addres s a gap or an issue with network 

ade quacy , you agreed , I thi n k with Mr . 

McCaffrey, that t h e Depar t men t has n o power 

to order An th em to contract with a particular 

provider ; is t h at r i g ht? 

Cor r ect . 

Bu t the Department does hav e the p o wer , if i t 

identifies a gap in network adequacy , to 
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Q . 

A. 

Q . 

A. 

Q . 

A . 

Q . 

order Anthem to take steps necessary to 

remedy that gap ; correct ? 

Broad ly u nderstood , that ' s co r rect , in the 

sense that one of the steps is always to 

cease marketing t he p roduct in that county . 

One of the exhibits that you were asked to 

look at , I think it ' s Exhibit F in the book 

in front of you , Page 228 --

Yes . 

170 

- - under the port i on o f the table t here that 

says "New Hampshire Insurance Department 

Certificat i on Pr ocedure " --

Hmm-hmm . 

-- it says , " Issuers of medi cal qualified 

health plans must comply with New Hampshire 

Code of Administrative Rules , Part INS 2701 

for [sic] network adequ acy ." 

You had said earlier that there was a 

pros p ective aspe ct to your an a lysis that made 

it impossible to apply certain elements of 

those standards . Is t h a t - -

Right . 

- - a fair characterization? 
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Yes. 

But it doesn't say in here that that ' s going 

to be the Depar tment ' s approach ; right? It 

just says 

No . 

- - it has to comply wi t h 2701 ; correct? 

Right, right . 

With respect to the assumed member population 

that you had discussed earlier , was there any 

r equirement that Anthem submit location data 

as to those assumed members? 

Yeah , I thi nk that is part of the GeoAccess 

r eport . 

Hmm- hmm . And I guess I just want to confirm . 

You ' re not aware of whether any of that data 

was actually submitted . 

Yes, I think it was . 

Oh , okay . 

But again , this is an area where the next 

witness will be 

Yeah , I unders tand . 

-- more helpful to you. 

Yeah . Thank you very much . 
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MR . EGGLETON : That • s all I have 

fo r now . 

HEARING OFF I CER SEVIG NY: Th ank 

you . 

Any fu rthe r quest i ons of th i s 

witness? 

MR . McCAFFREY : I have none . 

MR . DURHAM : Mr . Commissioner , I 

think I do hav e j ust a coupl e of questions, if 

tha t•s all right . 

HEARING OFF ICER SEVI GNY : Couple 

of questions? Sure . 

MR . DURHAM : May I proceed ? 

HEARING OFF I CER SEV I GNY : Yeah . 

15 CROSS-EXAMINATION 

16 BY MR. DURHAM: 

17 

18 

19 

20 

21 

22 

Q . 

A . 

Q. 

Mr . Feldvebel , l€t me just begin kind of 

where counsel ended , because you were be ing 

asked about Exhibit F , which is the bulle ti n . 

Yes . 

And r •m correct that , if you look at Page 2 

o f th e bul l etin - - so I 1 m not su r e what t h e 

23 Bates number on that is . Can you just pu t 
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that in, down at the bottom on the right - hand 

page? 

Yeah , it ' s 225 . 

So, looking at 225 , in the fi rs t full 

paragraph it does say t hat , i n reviewing 

proposed QHPs , the Department will apply all 

state regulatory sta nda r ds, except those that 

are inconsistent with or would prevent the 

application of federal law. 

And would you agree that that language 

gave the Department the discretion and le eway 

to take a statutory fr amew o rk or r ules 

framework that you ' ve described , that doesn ' t 

quite fit with what it ' s now being taske d to 

do by the federal government , give s ome 

leeway and some discretion on what can 

practicably and reasonably be applied to this 

type of a situation? 

Yes . And R . S.A . 420-N also contemplated t h at 

kind of situation , where the federal -- if a 

state law or regulation prevents the 

application of federal law, then the 

23 Commissioner had the authority to implement 
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A. 
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A . 
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the state law differently . Yes . 

I mean , after all , the Affordable Care Act 

was trying to get coverage on the Exchange 

for citizens of New Hampshire ; right? 

Yes . 

174 

And that ' s certainly one of the overriding 

goals of that fede r al legislat ion , i s to try 

to get carr i ers to put out products that are 

network-adequate but that provide insurance 

cove r age fo r people that need it . 

Yes . 

And all you ' ve testified to is t hat what the 

Department was faced with was a unique 

situation , where their existing framework 

didn ' t quite fit the job that they needed to 

do with regard to network adequacy ; is that 

f air t o say ? 

Yes . 

And I think you 've also t old u s that, 

unfortunately, whatever the circumstances , 

the federal gover nment didn ' t give you any 

specific guidance on how you would undertake 

23 this important but unique task 
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Yes . 

-- other than through your own existing 

structure . 

Right . Specifica l ly on network adequacy , 

they deferred to the state standards . 

Okay . And on these issues 

HEARI NG OF FICER SEVIGNY : You ' re 

not done? 

MR . DU RHAM: No , I 'm almost 

done, though . 

HEARI NG OFFICER SE VIGNY : Okay . 

1 2 BY MR . DURHAM : 

13 

14 

15 

16 

17 

1 8 

19 

20 

21 

22 

Q. So , on the issue of the prospective versus a 

retrospective review, is it fair to say what 

you were e x plaining i s that , because you were 

undertaking a network adequacy review 

prospective l y, before the r e was - - a plan was 

certified , before it was sold , before there 

were actually members - - because we have to 

reme mber that thes e products were n' t going t o 

go into effect until January 1st , 2014; 

right ? 

23 A . Right . 
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That ' s the effective date . That because of 

that circums tance , some of the requirements , 

the tradit i onal requirements under 2701 , 

simply couldn' t be done . 

Right , not prospect i vely . 

Prospectively . You mentioned the consumer 

su r v eys 

Yes . 

-- whatever t h at iss u e might invo l v e , 

anything that had to do with specific wait 

times . Tho se things , whether the De partment 

was going to traditionally require them or 

not , couldn ' t be don e in this sit ua tion 

Cor r ect . 

- - i s that r ight? 

Tha t ' s correct . 

Okay . And am I also correc t that , i f you 

want to look at 270 1 strictly , like counsel 

for Ms . McCarthy apparently wants this 

hear ing off i cer to do , tha t by the very terms 

of those provisions , they only apply if a 

carrier has at least 1 , 00 0 members in any 

given county ; isn ' t that right? 
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A. 
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That ' s right . 

So , as of July 3 1 st , 2013 , when the 

Department made the decision to recommend 

Anthem ' s plans for certification , as of that 

time , Anthem had n o memb ers i n Straf f ord 

County ; is that correct? 

Right . And then that they technica l l y me t 

the network adequacy standard . 

apply it that way . 

But we didn ' t 

Right , because it was an unusual sit u ation . 

What I ' m talking about is counsel for 

Ms . McCart hy seems to be sugges ting that t h e 

Department didn ' t do its job because it 

didn ' t hold Anthem to the letter of every 

provision in 2701 . And i f they ' re going to 

take that view , then the provi sion that says 

there 's network adequac y anywhere ot her t h an 

when there ' s a thousand members in a county 

shou l d also apply . 

Yes , that ' s how we would look at it . 

Okay . To try to accomplish what the federal 

government wanted New Hampshi r e to do as i t s 

partner in connection with this new exchange , 
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the Department gave consideration to what its 

exis t ing s tructu r e was , decided how it 

reason ably cou l d go about conducting a 

network ade quacy review under thes e unique 

circumsta nces ; is t hat f air to say ? 

Yes . 

And t h e foc u s of that , as I t h i nk you ' ve 

indicated , was on the GeoAccess . 

Correct . 

Because the one t h ing - - the pi ece of the 

network adequacy analys i s that you could 

undert ake had to do wi th the p rovider s , 

because that was a network that was being 

built by Anthem . 

Right . That ' s the one t hing we knew about at 

that point in time . 

Yes . On t h e members s ide , yo u didn ' t ha v e 

any of that data because , of course , you 

cou ldn ' t have it until t he products were 

sold , the coverage became effective 

January 1 , and members actual l y started u sing 

the p roduc t s ; is t hat f air to say? 

23 A . Yes . 
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Okay . Just one more minute . 

(Pause in proceedings) 

Are you aware of any authority that the 

Ins u rance Department would have to reverse 

the certif i cation that was underta ken by t h e 

federal government i n connection with the 

An t hem plans for the Excha n ge? 

No . I don ' t think we can reverse the federal 

govern me n t ' s certification . 

Okay . And to your knowledge , in the process 

that began f rom the April lOth , 20 1 3 

bulletin, Exhibit F , up through July 31 , when 

the Commiss i oner made his r ecomme ndation , did 

Anthem comply with all requests from the 

Department and provide wha t ever information 

or materials that were requested to assis t it 

in conducting its network adequacy review? 

Yes , from my knowledge , Anthem supp lied 

everything we asked for . 

Okay . I ' m a l most d one . 

HEARING OFFICER SEVIGNY : I 

think I won ' t be l i eve you n ext time you say 

" couple ." "Couple " to me means two . Go ahead . 
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And again, there was references to , you know, 

the goals of the ACA and how that was 

implemented in New Hampshire by the 

Department . 

And is it fair to say that , really , what 

things boiled down to in these c ircumsta nces 

is attempting to balance affordability and 

access? 

Yes , that 's right . 

I want to j u st mention , in terms of the NCQA 

accreditation , whether or not there was 

specific review of the exh ib it I think 

it 's G --of that certificate, is i t fair to 

say that the Department had the knowledge 

when it began its r eview of the Pathway 

Networks that Anthem was fully acc r edited by 

NCQA? 

Yes . 

Without looking at a speci fi c that 

specific document and whether it was , in 

particular , was part of the review that would 

23 become part of that paperwork, the fact is 

{INS 13-038-AP} [IN RE: PET . OF MARGARET McCARTHY] {05-14-14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A . 

Q . 

181 

that the examiners l ooking at this network 

adequacy review were aware that Anthem ' s was 

fully accredited at that time . 

Yeah , they would have lots of ways of knowi ng 

that . 

Okay . 

much . 

you . 

If I might just have one minute . 

(Atty . McCaf frey and Atty . Du rh am 

confer . ) 

MR . DURHAM : Thank yo u very 

HEARING OFFICER SEVIG NY: Th ank 

Is there anything --

MR . EGGLETON : Nothing further 

of this witness . 

HEARING OFFICER SEV IGNY: Okay . 

Good . Thank you . 

We ' ll take a half-hour break 

and r eturn at 1 : 15 . 

(Lunch recess taken . ) 

HEAR IN G OFFICER SEVIGNY : Tha nk 

you for getting back here , especially those 

tha t were on time . Welcome back , everybody . 

believe it ' s the Department ' s continuation . 

I 
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MR . McCAFFREY : Commissioner , 

before I ca l l t he Department ' s n ext wi tness, I 

would like to ask the Depa rtmen t to -- o r ask 

the Commiss i oner to take notice of a bulletin 

that is dat ed Ma rch 11th, 20 14 . 

HEARING OFFICER SEVIGNY : Is 

t h at t he f i rs t introduction of this or 

MR . McCAFFREY : It is . And I ' d 

just like to 

HEARING OFFICER SEVIGNY: Is it 

going to be used in testimony? 

MR . McCAFFREY : Yes , it is . And 

I was just going to briefly explain the 

releva ncy of this -- o f this bullet in and wh y 

we're reque s ting that i t either be accepted as 

judicial not i ce o r as rebuttal testimony . 

Mr s . McCa rthy was a sked 

questions by Brother Du r ham concerning he r 

current Anthem policy . And t h ere was some 

quest i ons concerning not i ces t hat Mrs . 

McCarthy had received from Anthem regarding 

the cancellation o r th e renewal of that 

23 policy . And Mrs . McCarthy had testified that 
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she had chosen not to renew t he pol i cy past 

August 1s t of - - to accept t he earl y renewal 

of that po l icy . And she , under 

cross- examination by Mr . Durham, had 

testified that , if she had taken the ear ly 

renewal of that Anthem policy , that the 

coverage wo uld have been e x t ended in to 

December 1 s t of this year . An d it was le ft 

with the -- the i mpression that was l eft is 

that that wou l d have created a o ne-mo nth gap 

inste ad of a f our - or five-month gap - - I 

guess a o ne-mon t h g ap i n h e r testimo n y . 

But what the significance of 

this bulletin i s , is t hat the Department ha s 

authorized , you know , co nsistent with the 

federal government, has authorized 

ins urer s -- in this ca se , it 's j us t Anthem 

if they want to , to continue to renew non 

ACA or no n-compli ant ACA po licies for an 

addit ional year . Anthem -- the Department 

didn ' t require compan ies like An them to do 

that . It al lowed t hem to do it . What Anthem 

23 decided to do wa s to allow policies that 
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were - - that were going to be renewed in the 

last quart e r of calendar year 2014 to be 

renewed i nt o the next year . 

So if, going back in time , 

Mrs . McCa r t h y ha d earl y rene wed he r Anthem 

policy and had extended her coverage to 

December of this year , consistent wi t h 

your - - th e Department ' s bulletin , the one 

that we ' re introducing now , offering it , 

anyway , and Anthem ' s decision as to whic h 

policies it would agree to renew , Mrs . 

McCarthy co u ld h a ve a v oided a n y gap in h e r 

insurance coverage . 

So that ' s the r eleva n ce of 

this in this cas e . It really goes t o , 

frankly , to the witness ' s -- and I don ' t mean 

this in a mean way , Mr s . McCarthy . But it 

goes to the credibility of the witness as to 

this p oint , as to wh e ther or not s h e h a d to 

be wi thout coverage outside the ACA for this 

one-month period of Decembe r . 

HEARING OFFICER SEVIGNY : I will 

take that as official notice . 
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MR . McCAFFREY : And agai n , this 

exhibit I ' m referring to , Bulletin Docket No . 

INS 14-009-AB , has been marked as NHID 

Exhibit I . 

The Department would call i ts 

next witness , Michael Wilkey . 

MI CHAEL WILKEY , being f i r s t duly s wo r n 

by the Court Reporter , states as follows : 

9 DIRECT EXAMINATION 

10 BY MR. MCCAFFREY: 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q . 

A. 

Q . 

A. 

Q. 

A. 

Mr . Wilkey , would you state your full name , 

please . 

Sure . Michael Anufrey Wilkey . 

And what is your position? Well , you're 

employed at the Insura nce Department ; right? 

Yes , I am . 

Your position here , Mr . Wilkey? 

I a m the dir e ctor for compliance and consumer 

services . 

And what is consumer services? 

Consumer se r v ices is r eally kind of a foc al 

point with i n the Department for p eople , the 

people of New Hampshi r e , to making inquiries 

{INS 1 3-038 - AP} [ I N RE: PET . OF MARGARET McCARTHY] {05-14-14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

21 

22 

Q . 

A. 

Q . 

A . 

186 

with respect to their insurance policies o r 

prospective purchases of policies . It serves 

as a focal point for receiving compla ints 

from individuals against insurance companies . 

And it also is a unit which provides out reach 

to the public and general informational 

topics associated with insuran ce . 

When you say " outreach ," at the Department 

we ' re referr ing to education. 

Education is a big part of it , yes . 

And so you -- you 're direct or of consumer 

service , but you ' ve also said you 're director 

of compliance . What's compliance? 

Yes . Insurance companies in New Hampshire 

must file and have reviewed and approved 

pol i cies and other forms b e fore they can 

market and issue those policies in the state 

to the consumers . The one nuance to that is 

under the Affordable Care Act , where with 

health pol ici es , not only do we r evi ew 

relative to compliance with state laws and 

sta t e regulat ions, insurance regulat i ons , but 

23 also with respect to the ACA , the Affordable 
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Now , what are your specific responsibilities 

as director of -- you know , leav ing aside 

consumer se r vices as director of the 

compl iance division? 

My direct responsibilities are the oversight 

o f the compl i a nce proces s and for t he 

personnel within it . 

J ust , you k n ow , in brief f ashi on , Mr . Wil ke y , 

could you out l ine your educational and 

professio nal experience , especially as it 

relates to health policy , the distribution of 

healthcare s ervices and health ins urance . 

Okay . I ' m a graduate of the University o f 

Con n ecticut, a bus iness major . From there I 

went and I worked wi th Connecticu t General 

Life Insurance Company , a Cigna company , for 

approximately 20 yea r s . My title in leaving 

was vice - president of underwriting . From 

there , I worked fo r Physic i an ' s Health 

Services in Connecticut , as director for 
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underwriti ng and actuarial services . Moved 

on to Healthsource , which is another HMO , as 

director for underwriting and actuarial 

se r vices. From there we nt to Blue Cross Blu e 

Shield of New Hampshi r e , where my title when 

I left was vice-president of corporate 

initiatives , or strategi c ini t i atives , for 

which I was responsible for the development 

of HMO Blue within this state, a lso 

responsibl e for the provider contracts in 

r elationship with the Rural Health Coalition , 

which is made up of the rural hospi tals h ere 

in the state of New Hampshire . After -- soon 

after Anthem acquired Blue Cross Blue Shield 

of New Hampshire , I l eft, and I went into a 

small consult ing firm o u t of Maryland , cal l ed 

Gate Consulting . In 2007 , joined the 

I ns urance Department a s director for life , 

accident and health . Th ere ' s b ee n a tit l e 

change , but the responsibilities for the 

li f e , acc ident a nd healt h hav e r emai ned the 

same. 

So you ' ve been with the Department for 
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app r oximately seven years . 

Just shy of seven . 

And i t ' s fair to say that , you know , you 've 

devoted your life ' s work to the healthcare 

and h ealth i nsurance indust ry . 

Yes . 

189 

Mr . Wi lke y , I'm going to represent to you 

that , at th e end of Mrs . McCarthy ' s case , 

there were certain of fe rs of proo f t hat were 

made by counsel fo r Mrs . McCarthy . And one 

of those o ff ers of p roof was that Fr isbie 

does not participate in the - - does not 

pa rt icipate wi th Assurant -- Ass uran t bei n g 

one of the other carri ers offering individual 

policies here in New Hamps h ire that might 

have been ava ilabl e to Mrs . McCa rthy. And I 

asked you during the lunch break if you could 

conf irm fo r me whether or no t Assu ran t -

pardon me -- whether or not Frisbie did , in 

fact , partic ipate wi th As surant . 

review that for me? 

Yes . 

Did you 

And what was the result of your review? 
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The result of my review was that it shows 

that Frisbie Memorial Hospital is , in fact , a 

participating provider within the Assurant 

network . 

And what did you do to confirm that fac t ? 

I went onto t he web site for Assu r ant , went 

on as to f i nd ing provider , went for a s e a r c h 

for Rochester , New Hampshire , and Frisb i e 

Hospita l showed up on the list of prov i ders . 

I asked you if you could print those screen 

pages . Did you bring those with you? 

(Counsel d i stributing documents . ) 

MR . McCAFFREY : I ' m go i ng to ask 

that th i s be marked for identificat i on purp oses 

only . I g u es s we ' re up to - - where are we ? 

Don ' t know? 

MS . PRESCOTT : That wou l d be J . 

MR . McCAFFREY : J? If you could 

get that copy to Chiara , please, after . 

20 So it ' s J for identification . 

21 Okay . 

22 BY MR . McCAFFREY : 

23 Q . What I want you to do , Mr . Wilkey , is I wan t 
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yo u to explain to the I ns u ra nc e Commissioner 

what it is . Take him through this and how 

this demons trates that Frisbie , contrary to 

the offer of proof t hat was made , does , in 

fact, participate with Assurant . So - -

Right . Commis sioner, participat ion by a 

particular provider in a carrier ' s prefe rred 

provider network -- and Assurant offers what 

they call a PPO pla n he re in the state of New 

Hampshire -- can either be through direct 

contracting with a particular facility or 

through t he lease of a particular networ k, or 

it may be t hrough a parent comp a ny or a 

sister company . Assu r ant is a Time company , 

also is -- has a s is ter compa ny called John 

Alden . 

So , in searching through as a consumer, 

I would go to the particular web site . It 

identifies the various network s that 

participate , that Frisbie Hospi ta l 

part icipa t es in . I wen t to the web site , pu t 

in the in f ormation re l ative to Rochester, New 

Hampshire, and was able to find Frisbie 
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A. 
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Memorial Hospital as l i sted on t h e web site 

as a participating member of Assurant ' s PPO 

network . 

Now , the fa ct that Fri sbie does p articipa t e 

with Assurant would mean for Mrs . McCarthy 

that she could have obtained coverage , an 

i ndividual policy t h r ough Assurant , and 

retained all of her providers that are 

contracted with Frisbie . 

192 

Al l her p r oviders to a t least include her 

the hospital , yes . I did not look at the 

other providers . One would assume that they 

are part i cipating as well - -

Well , in this document here - -

(Court Reporter i nterjec t s . ) 

I did not look up t h e specific doctors 

because I ' m not aware of which doctors that 

Mrs . McCarthy 

On the - -

visits . 

third p a ge of Exhibit J for I . D. , we see 

Frisbie Memorial Hospital ; right? 

23 A . Hmm-hmm . 
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With an address of 11 Whitehall Road . 

Right . 
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And says " Specialties : Radiology , Radiology 

Center . " We see Frisbie Hospital with a 

whole list of different specialties . 

Right . 

I mea n, t h ere are several of them. 

surgery , h ospital general . 

Right . 

It lists 

Hand 

It does list it by specialties . Specifically 

to the provider , I do not know . 

So , for at least each of these providers 

here , these services would have been 

available to Mrs . McCarthy through a n 

ind i v i dua l p olicy issued by Assurant . 

Absolutely . 

Is that a full 

MR . McCAFFREY : Commissioner , I 

would move to strike the !.D . off of NHID 

Exhibit J and have it introduced as a full 

exhibit . 

MR. EGGLETON : We don't h ave an 

{INS 13-038-AP} [IN RE: PET. OF MARGARET McCARTHY] {05-14-14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

21 

22 

1 94 

objection . I just want t o offer a point of 

clarif icat i o n , t h at the o ff er of proo f t hat was 

made , was made on the bas is of a list of 

patients by carrier that Mr . Felgar had . And I 

recognize , looking at thi s list, that Assurant 

is not listed . First Health i s listed , which 

appears to b e the e ntity that As s u rant u ses i n 

this ma rketplace . And so , to the exte n t that 

that resolves the matter, there are 13 o r so 

patients at Fri sbie Ho spit a l insured by F i rst 

Hea lth . So , Mr . Fe lgar ' s statement , if he h ad 

made it , r eflects the fact t hat he d idn ' t 

understand t hat Assurant was First Health . 

MR . DURHAM : Mr . Commissioner, 

if I might . Does that mea n - - because I ' m not 

s u re exactly what tha t modif i cation means, doe s 

that mea n tha t Ms . McCarthy and her attorn eys 

are stipulat i ng r as I think the evidence now 

clearly d e monst rates , that during the time 

frame that we're ta lking about , Ass u rant was an 

option fo r Ms . McCarthy to seek individual 

coverage and 

23 HEARING OFFICER SEVIGN Y: Thank 
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you for the question . I was going to as k for 

the same sort of clarificat ion , just to be sure 

that we ' re all on the same page . 

MR . EGGLETON : I don ' t think we 

can stipulate to that , for the reason that it ' s 

not clea r which specia lty physician groups are 

covered whe n it says "mu l ti - specialty physician 

groups . " Obviously , the hospital services are 

covered under this analysis . But we are not 

disagreeing at this po int t hat Assurant of f ers 

a heal th plan through Fi r st Health that d o es 

have a contract with Fri sbie . 

HEARING OFFICER SEVIGNY : You 

want to reserve the right t o modify your offer 

of proof? Is that what you ' re asking? 

MR. EGGLETON : I will . I 

don ' t - - I ' ll have to look into it becaus e I 

need more detail myself . But I don ' t th i nk 

i t ' s a well , I would rese r ve the right to 

modify it. 

MR . DURHAM : If I might , 

Mr . Commissioner . I mean , this is really a 

23 significant point . An offer of proof wa s made 
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to the Hearing Officer , with the CEO of Frisbie 

Hospital here , based on information that was 

given to counsel directly from the CEO of this 

hospital . And the Department has now put into 

evidence direct information demonstra t i n g that , 

in fac t, that offe r of proof was incorrect , was 

not accurate , and that , in fact , Assurant d i d 

offer the cov erage that would incl ude Fris b i e 

the network for Ms . McCarthy during th i s time . 

It ' s obviously an important point , given the 

fact that they ' re claiming that she was - -

suffe red injury in fact . And I think that this 

documentation shows that that ' s not the case . 

So , at a mi nimum , I think the Department shou l d 

also have the opportunity to h ave Mr . Wi l key , 

either d irectl y o r at h is direction , det e r mi ne 

whether or no t the providers were availab le . 

just don ' t understand , sitting here today , how 

we don ' t know this , given what the offer of 

proof was that we - - that attempted to shut 

down that evidence . 

MR . McCAFFREY : I think the r e ' s 

a simp l er- - I t h ink there ' s a s i mpler point 

I 
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here , which is tha t an offer of proof was - 

has been made that has either been ent irely, 

which I believe is the case , o r at least 

par tia lly, has been impeached and shown not to 

be accurat e. And an offer of proof is 

s omething that an attorney makes, you know , 

with the -- you know , upon his in format ion and 

bel ief that those facts are true . And it 's no 

a nswer to come back now - - he 's -- the ir cas e 

i s in . You know , t h ey -- i t's no answer now to 

come back and say , Well , we want to modify the 

false o ffe r of proof or , at best , t h e 

incomplet e offer of p r oof tha t we made earlier . 

It ' s in or it ' s out . Either , you know , this 

exhi bit comes in as a full exhibit, the o ff er 

of proof is impeached, and t he Commissioner 

gives the weight to the offer of proof as he 

de ems necessary , or , if the Petitioner and 

I ' m really r eferring to counsel , because this 

doesn't so much - - this concerns , I think 

counsel , not so much Mrs . McCarthy . She d i dn' t 

make the o ffer of proof . He r lawyer did . But 

23 i f you wan t to , you know, salvage a little bit 
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of , you know , integrity here and call this what 

this is , which is a , you know , a offer of proof 

that was made in error -- maybe it was an 

honest error , but it was made in error . 

that ' s been demonstrated clearly here , 

And 

Commissioner . An d i t isn ' t fair to us , you 

kno w, t o ask us to keep playing " Whac k- A- Mo l e " 

here with this case here . 

MR . DURHAM : If I might j ust add 

on that , Commissioner . I didn ' t look at in 

that perspective . 

absolutely correct . 

Their case i s over . 

But I think Mr . McCaffrey is 

The plaintiff has rested . 

And to permit them now to 

say, We made a mistake , we ' d like an 

opportunity t o correct o u r offer of proo f , I 

think wo uld b e inapp ropriate . 

MR . EGGLETON : At a minimum, I 

think we deserve the opportunity to 

determine - - because I don ' t see on this paper 

where Mrs . McCarthy ' s physician ' s group is 

actually stated . So , at a minimum , we deserve 

an opportunity t o examine this document a n d 

23 determi n e whet h er or not it actual l y does 
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provide coverage for her under the 

circumstances , since that i s t he central point 

being ra i sed by Mr . McCaffrey ' s rebuttal 

evidence . 

MR . McCAFFREY : I think the 

opportunity is to cross-examine the witness 

when that ' s a ppropriate , at most . That 's ho w 

it usually works . 

HEARING OFFICER SEVIGNY : Yeah, 

that ' s - - I agree . That ' s a good -- tha t' s a 

good reso l ve . I would suggest that that ' s t he 

route tha t we take becau se the Petitioner ' s 

case has rested . 

MR . EGGLETON : Okay. 

15 BY MR . McCAFFREY : 

16 

17 

18 

19 

Q. Okay . Movi n g on . I ' m goi n g to place in 

front of you, Mr . Wilkey , four exhibits . 

MR. McCAFFREY : And, 

Commissioner , these have been marked as NHID 

20 Exhibit A, NHID Exhibit A2 , NHID Exhibit B a n d 

21 NHID Exhib i t B2 . 

22 BY MR . McCAFFREY : 

23 Q. Except I j ust realized these are my copies . 
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A. 

You 're not getting those . 

secret notes . 

They have all my 

Okay . Now you have them all . 

Did you want this one , too? 

Okay . Mr . Wi lkey , let ' s start with 

Exhibi t A . 

Yes . 

Do you h ave that there? 

Take a look t h r ough it , please . And when 

200 

you ' ve had a chance to look through it , I' m 

going to ask you if you recognize the 

documents that are contained in that exhibit . 

(Witness reviews document . ) 

Okay . 

Do you recogn ize i t? 

Yes , I do . 

What is it , sir? 

It ' s t he Managed Ca r e Accessibility Analysis 

from Anthem Blue Cross Blue Shield of New 

Hampshire for its membership . It's dated 

May 14 , 2013 . And it lays out the membership 

against specific providers and what is -

looks l i ke an extracted version for Strafford 

23 County . 
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How about Exh i bit A2? Do you have that right 

in front you? That would be one of the 

spreadsheets , sir . 

Yes . 

What is Exhibit A2? 

It ' s the May 31st , 2013 , An them Pathway 

Network filing . These exhibits reflect to be 

for behavioral health, p r ofessional serv i ces 

and facilities for Stafford , Carolyn Petersen 

and Belknap Counties . 

Now , I ' m goin g t o ask yo u, with that 

particular exhibit , Mr . Wilkey , if you would 

refer to - - and we don ' t have the page 

numbers here . But if you look through , 

you ' ll see where the listing of medical 

providers begins . 

Yes . 

Do you have it? 

It ' s in alp h a order , yes . 

And I jus t want to ask yo u about the columns 

that run , you know , run across the top . So , 

over on the left we see the last and first 

23 name of the provider ; right? 
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Correct . 

And then there is a practice name ; right? 

Yes . 

Address , and that includes street and city 

address . 

Correct . 

Ori g inating -- or it says "Orig Specialty"? 

Yes . 
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And then there ' s something called " Spec i alty 

No . 1 " ? 

Yes . 

Right? And there ' s another category , another 

column , " PCP Categories " ? 

Well , you ' re l ooking at 81? PCP 

Categori es .. . I ' m further on . 

Oh , you 're on behav i oral health . 

Right . Oka y . I ' m sorry . 

That ' s all ri ght . 

this . 

That ' s why we ' re doing 

It would say the same thing , but just very 

different --

This i s for -- because on the index it ' s 

23 be h av ioral health and then professional ; 
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A. 

Q. 

A . 

Q. 

A . 

Q. 

A . 

Q. 

A . 
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right? 

Right . 

So now you s ee " Profess i onal ," and the n you 

see where it says " PCP ca tegories " ? 

Yes . 
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And right next to " PCP Categories " t h ere ' s a 

column t ha t says " Accept Pati e nt "; right ? 

Yes . 

And if you look below , you see that there are 

Ys and -- lot of Ys , and t hen there ' s anN 

down he re . So we ' ll assume that Y means yes 

and N means no . 

That ' s correct . 

That 's fair? 

And then th ere ' s an indication of the county? 

Correct . 

And the n the associated faci lit y. 

Correct . 

Okay . If you would direct your attention , 

p lease , to wha t ' s been marked as NHID 

Exhibi t B . It ' s one o f th e bound v o lumes . 

Ask you again to take a f ew -- well , not t oo 

long . Tak e long enough to look through that 

23 and be abl e to identify it accurately . You 

{INS 13 - 038-AP} [ IN RE: PET . OF MARGARET McCARTHY ] {05-14-14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

A . 

Q . 

204 

are unde r oath . 

(Witness reviews document . ) 

This is s imi lar to Exhib it A, excepting 

Exhibit B is the Managed Care Accessibility 

Analysis fo r June 17th , 2013 . Again , it 

appears to be representing t he specialties 

being matc h ed up against the members with in 

Strafford County , with Straf f ord County being 

extracted f rom the totals . 

And , again , i f you take a look at Exhibit B2 , 

I ' m going t o ask you to l ook at that and 

identify that . 

(Witness reviews document . ) 

This is a June 24th submiss i on of the Anthem 

Pathway Network Supplemental f i ling . And , 

again , it 's for Stafford , Carolyn Petersen 

and Belknap counties . And it ' s a provider 

list for behavioral health , PCPs , specialists 

and the hosp i tals . 

Now , Mr . Wi lkey , is my understandi n g co r rect 

that Exhibits B and B2 were i ntended to 

supplement Exhibits A and A1? 

23 A . Yes . 
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And taken together , do the four exhibits that 

you have in front of you represent Anthem 's 

network adequacy filing for the Strafford 

County service area? 

As of that po int in time , yes . 

Al l right . Now I wan t to 

we ' re going to get to the 

really , now 

to the hear t of 

t h e n etwork of the Department ' s wo rk in 

relations hip to i ts review of network 

adequacy . And I ' m going to ask you in just a 

moment to -- we ' re going to look at a couple 

of areas as just examples of what revi ew was 

done and what the conclusions of that r eview 

showed . 

(Pause i n proceedings) 

MR. McCAFFREY : Feel like I 

17 sho u l d be at a prize fight , you k now , Round 2 . 

18 BY MR . McCAFFREY : 

19 

20 

21 

22 

Q . 

A . 

Q . 

Okay , Mr . Wilkey . INS 2706 [sic] , right , 

sets the s tandards . That ' s one of our r ules . 

Yes , it is . 

And INS 2701 is t he rule that deals generally 

23 with n e twork adequacy . You know that ; ri ght? 
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That ' s accurate . 

And this subsection of that , 06 , has the 

standards for geographic accessibility ; 

right? 

Correct . 

And you s ee t h i s asterisk here? 

Yes , s i r . 

And t h e asterisk relates to a l ine on the 

bottom? 

Yes . 

2 06 

And the line reads , " The rule requires 

geographic access for only 90 percent of the 

enrol l ed population within each county o r 

hosp i tal s ervice a r ea . " 

Now , t he Deput y Commissione r we n t 

throug h some of this earlier today . But why 

don ' t you jus t briefly translate that i nto 

English . What ' s that mean? 

What it says is , from the rule of 90 pe r cent , 

is that the membership within a particular 

catchment area , or in a county , must meet or 

exceed 90 percent when matched up against t he 

23 participating p r oviders in order t o me e t the 
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Q. 
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A . 
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ne t wo rk adequacy s t andard . 

So , as l ong as 9 out o f 10 individuals in a 

part i cu l a r se rvi ce a r ea are -- meet the 

GeoAccess r u l es , then the ne t work is in 

comp li ance with 270 1 . 06 . 

I t h ink what's i mportant to u nderstand , as 

fa r as t his i s l aid out , it does not go to 

t h e individ u a l . I t r e al l y l ooks at t he 

entire populat ion, whether it be de fin ed by 

the gene r a l p opu l at i o n, or in t he case of 

Anthem , whet her it's i nsured pop u l a t ion. 

And when yo u say it doesn 't go to t h e 

indiv i dual , wh a t you mean by t hat is , if we 

took someon e l ike Mrs . McCa rt hy, and if 

207 

and I do n ' t t hin k t h e evi d ence shows this. 

But if the evidence were t o show that some how 

t he GeoAccess -- she was no t within these 

GeoAccess a r eas , that , in and of itsel f , 

wou l d no t mean t hat the n etwork d i d not 

comp l y wi t h t h e netwo r k a d equacy r equirement . 

That ' s accur ate. 

Becaus e she co u l d b e one of th a t 1 0 percent 

who a r e allowed to b e outs ide the GeoAccess 
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A. 

area . 

That's accurate . 

The rest of the chart shows, r ea l ly , 

four of the specialty categories as 

ident i fied wi th in our rule , IN S 270 1.06 . 

i t t a l ks about PCP , which is primary-care 

physicians, card iologists , which I'm 

p re suming represents all specialties, 

special i sts t hat are out the r e . 
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And 

Just o n that point , the time t his is time , 

not "and " distance . This is a requ irement of 

time "or" distance ; ri ght? 

This is a time or a distance standard th a t's 

on the right-h and side of each of t hese fou r 

specialty categor i es . That ' s correct. 

So , wi th PCPs, a patient would have to be 

a nd I think it ' s supposed to be two PCPs , 

but - - within 1 5 mil es or 4 0 minutes. 

Well, the two PCPs that you refe rence are 

within a particu l ar county . That's open 

practices that are accessible . 

So , i n this particula r case , what 

t hey're looking to do - - or wha t our standard 
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really tries to do is match up an individual 

by Zip code against a Zip code , in this 

particula r case for a primary- care physician , 

to see what , in essence , is the mileage 

difference . Again, looking at an aggregate 

number of memberships , i t looks at the 

average mil eage between the Zips of the 

providers and the Zips of the individuals . 

And as I said , you noted cardiologists is a 

specialty . But there are other specialties 

that are s p ecif i ed unde r the r ule . 

Yes , there are . And this r epresents the 

majority of them . Not listed on here are 

trauma center . We have one trauma cente r 

this state . Certain high - end intensive 

surgical se r vices or thoracic surgery wou ld 

be included . Mental health is a category in 

its own right, too . But these are four of 

the categories that are mos t representat i ve . 

Now , if we were to look a t 270 1, at the 

different GeoAccess requi r ements, there a r e 

the specific distance and time requirement 

23 for each of those special ti es ; right? 
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A. 
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A. 

Yes . 

I mean , there are many more than these four 

that are here . 

Yes . 

And what i s in Exhibit A and Exhibit B are 

t h e i s the Managed Care Accessibilit y 

2 1 0 

Analysis tha t Ant h em submitted to t he 

Department , so we cou ld evaluate whether or 

not - - in this case we ' re talking about 

Strafford County - - whether or not the 

network was adequate as to Strafford County . 

Yes . 

Okay . So let ' s t ake a look at the -- with 

these four categories t h at are on this board . 

Let ' s u se thes e as an exampl e . So I' m go i ng 

to r efer , pl ease , Mr . Wi lkey , to Exhibit A, 

at Page 61 . 

Yes . 

Do you have that? 

And what are you looking at there? 

What I ' m looking at from this is the Man aged 

Care Acce ssibility Analysis for May 14th . 

And it r epresents the primary-care providers 

23 on the proposed narrow or Pathway Network . 
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Okay . And if you look at the second page of 

that rep ort, wh i ch is o n Pa g e 62 of 

Exhibit A, what ' s tha t ? 

There ' s a map , and then you have a county 

detail of information that ' s provided on the 

page after that . 

All righ t . Now , if yo u look at the third 

page , this page has been redacted . It 

indicates on the left all of the counties of 

New Hampsh i re ; right? 

Correct . 

And then there are data columns that say 

" Total Number of Employees ," " All Employe e s ," 

" Percentage within , without ," and then 

" Averag e Dis tance to Providers ." But th e 

only data t h at ' s been le ft on t h is page 

and in thi s case , we ' re r e ferring to 

Exhibit A , at Page 63 -- is the data for 

Strafford County ; right? 

That ' s corre ct . 

Now , " employees " -- at top of the page it 

states , " Primary- care providers - Proposed 

23 Narrow Network - Anthem BC/ BS New Hampshire -

{INS 13-038-AP} [IN RE: PET. OF MARGARET McCARTHY] {05-14-14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

1 4 

15 

16 

17 

18 

19 

20 

2 1 

22 

A . 

Q . 

A. 

Q . 

Al l NH Members- Feb 20 13." You see that? 

I do. 
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And my unde rs tand i ng is t ha t it ' s just a 

matter of the way that Anthem 's sys tem runs, 

i s tha t t he system calls the members, which 

includes individual as well as small group 

members , i t ca l ls them " employees . " 

your understandi ng as well? 

Yes . I 'm not -- I don't know i f it ' s 

I s that 

Anthem ' s system itself or a software vendo r 

for which it contracts t hrough. But that 's 

accu r a t e , that the " to t al number of 

employees " here i s really r epresentative of 

t he tit l e on top , "Al l New Hampshire 

Members." But no 

Now, looking at t hi s document , at Exhibit A , 

Page 63, what does this tell you r egarding 

whether or no t , with respect t o primary-care 

provide r s, Anthem was - - the ir Pathway 

Network -- I mean, that 's a bad question . 

Let me try it again . 

What does this repo rt tell you regarding 

23 the adequacy of Anthem's Pa thway Network in 
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respect to PCPs in Strafford County? 

For the PCPs in Strafford County , the Anthem 

network exceeded the 90-percent minimum 

standard , and, in fact , carne in at 100-

percent match-up . 

What about the average distances for t h e two 

providers that a r e required? 

At 2 . 4 miles and 3 . 0 miles , that ' s well 

within the 15 - mile standard as set fort h 

under 2701 . 06 . 

I would refer your - - direct your attention 

at this point , still in Exhibit A, to 

Page 22 . 

Yes . 

Would you ident i fy this document fo r us , 

please . 

This , too, is the Managed Care Access ibil ity 

Analysis as submitted by Anthem , represent ing 

its members as of May 14 , 2013 . This r eport 

is on the accessibility of the cardiologists 

on the proposed narrow network , or the 

Pathway Network. 

23 Q . All right . I would again direct your 
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attention to page -- not aga in. 

your attention to Pa ge 24 . 

But I direct 

Okay . 

What I wou l d aga in ask you is , loo king at the 

i n fo rmation that 's on Pa ge 24, what does t his 

report tel l you concerning the adequacy of 

Anthem ' s Pathway Network with r egard to 

cardiologists in Strafford County? 

This tells me t h at Anthem's participat i ng 

providers against the membership wit h in 

S t rafford Count y matched up so tha t 100 

percent of the members were within t he 

standards t hat we have se t forth under 

2701 . 06. And if you see, that's a 10 0 

percent . And then you h ave the mi leage at 

7 .5, again , th e cardiologists . Wha t we're 

l ooking fo r fro m the stan dard is 45 miles . 

So , wel l within the standard. 

Well above the standa r d . 

All right . I would -- same exhibit , 

Exhibit A - - direct you r attent i on to 

Page 3 1. Could yo u identify , please, wh at's 

23 in Exh ibit [sic ] 31 . 
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Exhibit [sic ] 31 , again , i s t h e Anthem Blue 

Cross Blue Shield submission for Managed Care 

Accessibility Analysis , t he accessib i l i ties 

for li censed acute-care hosp i ta l u nder t he 

proposed narrow n e t wo r k, o r their Pathway 

Network . 

And would you loo k at Page 33 o f Exhi b i t A . 

Yes . 

Okay . An d ask you the ques tion I' ve asked 

you twice befo r e now . Wi th rega r d to the 

adequacy o f Anthem ' s n e t work , as it concerns 

licensed acute-care hospi ta l s in Strafford 

County , what does t h is report tell you? 

I t tel ls me t hat 1 00 percen t of the 

memb ership match ed up against t he 

pa rtic i p ating acute-care h osp i tal was with i n 

the standard o f 4 5 mil es . 

Same exhibit , Exhibit A, Pag e 70. 

Yes, sir . 

Would you i dentify this d oc ument , please . 

Th is i s the Anthem Bl ue Cr oss Blu e Sh i eld 

Managed Care Access ibilit y Ana l ysis as 

2 3 submitted o n Ma rch 22 nd . Thi s i s for 
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And if you refer to Page 73 of that - - I beg 

yo ur pardon - - Pa g e 7 2 of t ha t docume nt . .. 

are you there? 

Yes , I am . 

And what does p age - - the i nformation o n 

Page 72 tell you rega rdin g the adequacy of 

Anthem ' s network vis-a-vis diagnostic 

services in Strafford Co unty ? 

Again , with respect to the diagnostic 

se r v ices at 100 percent , it exceeded the 

standard as s et fort h in 270 1 . 06 . 

Now , Mr . Wi lkey , we could go through both 

vo lumes of Exhibits A and Exhibit B an d each 

GeoAccess r eport . But instead , what I ' d l i ke 

to ask you is this : Have you reviewed --

we ' ve ta l ked about fo u r . Have you rev i ewed 

t he remai nder of Anthem ' s GeoAccess ne twork 

adequacy reports for al l of the specialties 

a nd services d etai led in INS 270 1 ? 

Yes . 

23 Q . Th i s is part of your j ob as the director of 
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compliance ; r i ght? 

Part of my job as director of compliance . 

And -- all right . Based on you r review , if 

we were to go through each one o f those ri ght 

now - - and certainly the Commissioner ' s free 

to do that later -- what would the 

Commissione r see? What do they s h ow 

regarding the adequacy of the Anthem's 

n etwork , the Pathway Network in Strafford 

County? 

It met or exceeded , in each of the 

categories , the requirements as set forth by 

our standards within o u r rules , 2701 . 06 , with 

respect to the distance and the membership of 

t h e program . 

Does the New Hampshire Insurance Department 

have the ultimate authority to certify or 

approve the network of Anthem or any other 

provider who comes into the fede r ally 

facil i tated Exchange? Do we have the 

authority to approve o r cert i fy a n y network 

for use on the Exchange? 

We do not . 
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And who does? 

The federal government does . Actua l ly , the 

approval p r ocess , the Compliance f olks , as I 

me n tioned befo re , i n the r esponsibilities of 

Compliance , review state laws , insurance law s 

and rules , in addition to having to review 

the federal g uideli n es under the Af forda ble 

Ca re Act , and with that rev iew, to include 

add i tional i nformation, suc h as network 

adequacy and all , is submitted to cerro , 

which is the insurance a rm of CMS , the ce nter 

fo r insurance -- Consumer Center for 

Insurance In f ormatio n and Oversight , CCIIO . 

They are the ones that ha ve decision-making 

authority to either grant certification o n a 

part icular plan or t o reject that plan . 

So , t he Ins urance Department -- I guess 

you -- thi s gets submitted to -- t h eir review 

gets submitted with a recommendation to 

CCriO? 

We make a recommendation , based on our 

revi ew , as to whe ther or not cer t i fication 

23 should be granted at the federal level . 
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And what action did CCIIO/CMS take on the 

De partment 's recommendation? 

CC IIO certif ied the product for offering on 

the federally fac il itated New Hampshire 

Marketplace . They approved it . 
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And if the Commissioner were to determine as 

a res ult of this hearing that the network was 

inadequate and would the Department have 

the au thority, as f ar as you know , to re tract 

that certification on behalf of CMS? 

I t hi nk we wou ld be r equi red to notify CMS 

that there was a change of position. But no, 

we -- that authority is really in the ha nds 

of the federal government . 

Thank you , Mr . Wilkey . 

Mr . Wilkey . 

(Pause) 

I 'm n ot quite done , 

MR . McCAF FREY : So I am looking 

at . .. James, what am I looking at? 

MR . FOX: The provider lookup on 

the web site . And i f you scroll up to the top , 

it ' s the listed providers for First Healt h, 

23 which Mr . Wilkey ' s assistant looked up fo r him, 
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I guess . And it has Alexander Geller l isted as 

a provider for First Heal th . 

MR. McCAFFREY : Oh, okay . 

4 BY MR . McCA FFREY : 

5 

6 

7 

8 

9 

1 0 

11 

12 

Q. 

A. 

Q. 

13 l\. 

14 Q . 

15 

1 6 

17 

18 

1 9 

20 

A. 

Can you just confirm that -- and I ' ll make a 

representation to you that Mrs . McCarthy 

test ified earlier that h er pr imary - care 

physician is Alexander Geller , of Rochester 

I nternal Medicine . 

Hmm-hmm . 

Yeah , I keep trying to do that , too . You 

hav e to use t h e arrows . 

My finger ' s not working . 

I know, with our phones ... 

Now , do you see that First Health 

provider online netwo rk ? 

Yes . Hmm- hmm . 

MR . McCAFFREY : Can you see 

that, Commis sioner? 

(Atty . McCaffrey shows computer screen 

21 to Hearing Of ficer Sevign y . ) 

22 BY MR . McCAFFREY : 

23 Q. All right . This is -- these are the line 

{INS 13-038-AP} [IN RE: PET . OF MARGARET McCARTHY] {05 - 14-14} 



1 

2 

3 

4 

regarding t h e exhibit that ' s been marked 

as --

MR . McCAFFREY : Is it J? 

MS . PRESCOTT : J . 
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5 BY MR . McCAFFREY : 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. J . Okay . So if we scroll down , there ' s a 

lis t of t he providers . And this i s Assurant . 

And we see ... is it down bel ow? There he is . 

We see Alexander Gell er o n t h e lis t . And 

there was testimony earlier that Dr . Geller 

wa s Mr s . McCar thy ' s PCP . 

HEARING OFFIC ER SEVIGNY : Would 

you show that to Attorney Egg leton as wel l, 

pleas e . 

MR . McCAFFREY : I certainly 

will . 

HEARING OFFICER SEVIGNY : And 

we -- we 'l l ne ed a printed pag e , i f you wi l l . 

MR . McCAFFREY : All r ight . 

And --

HEARING OFFICER SEVIGNY : At 

some point . 

MR . McCAFFREY : Whos e is this? 
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Did you hear that? We need it printed , some 

screen shots? Thank you . 

Commissioner - - I beg your 

pardon, si r. When we get the - - what I ' d 

like to do when we receive the hard copy of 

what was just shown to the witness and to you 

is t o mark that as NHID J l . And we ' re 

seeking to introduce that as a full exhibit . 

MR . EGGLE TON: No objection . 

MR . DURHAM : No objection . 

11 CROSS-EXAMINATION 

12 BY MR. EGGLETON: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q . 

Hi , Mr . Wilkey . My name ' s Jeremy Eggleton . 

I represent Mrs . McCarthy . 

Good afternoon . 

You had addressed a point just at t he end of 

you r testimony , where Mr. McCaffrey asked you 

whether or not you have the power as an 

agency to decertify something that CMS has 

already certi fied . And I think you said that 

you ' d have to put them on notice , but you 

wou l dn ' t have the p ower to decert ify 

something ; is that correct? 
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We ' ve neve r gone through a decertification . 

As I understand the process , it ' s that we 

would have t o noti f y CMS , t he CCIIO , as part 

of CMS , that there was de f iciency that was 

spotted or t h ere wa s a termination that wa s 

occurring , and we would go from the r e . 

And would you take s teps a s an agency to 

ensure that the deficiency was add r essed 

wit h i n th e contex t of New Hamps hi r e law? 

To the extent there was a deficiency unde r 

Ne w Hamps h ire law, we would, as , yo u know , 

Market Conduct regulators , work with to see 

that the r emedy wa s create d . 

And after you presented you r approved health 

plans to CMS , did they conduct any additional 

network adequacy analysis , or was it - - did 

the y rely on what you did as a dep artment to 

analyze netwo r k a d equacy? 

You ' d have to ask CMS to what extent that 

they rev i e w that . 

But you're not aware of any additional 

a n alysis the y mi g ht have don e . 

23 A . I was not aware of any add i tional q uestions . 
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Now, turning to t he exhibit that you were 

looking at earlier , th e GeoAccess report for 

primary care, which I thin k was on Page 60 --

MR . McCAFFREY : One . 

6 1 of the exhibit book we were looking at . 

If you could turn to Page 63 , please . 

(Witness reviews document . ) 

Okay . 

MR . DURHAM : Exc u se me . 

Exh i bit A? 

MR . EGGLETON : It is 63 of 

exhibit -- Volume 1 . 

MR . DURHAM : Okay . 

MR . McCAFFREY : Volume 1 is 

Exh i b it A. 

MR . DURHAM : Than k you . 

17 BY MR . EGGLETON : 

18 

19 

20 

21 

22 

Q. 

A. 

Q . 

So we ' re looking at a numbe r t here in that 

first column , total number of employees , 

19 , 034 individuals ; correct ? 

That ' s right . That ' s indiv i duals . Correct . 

Okay . And t h en the nex t n umber is 100 

23 percent . And I just want to understand your 
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testimony . Does that mean 100 percent of 

these individuals are within 15 miles of a t 

least two primary- care providers? 
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This would represent that 1 00 percent of the 

people were within the distance as specified . 

So these -- of these 19 , 034 people, they 're 

a ll within 15 miles of two prima r y-care 

providers with open panels ; correct? 

MR . McCAFFREY : We l l , objection . 

That 's different . 

MR . McCAFFREY : It ' s 15 mil es --

it 's misstating the rule . 

minut es . 

It ' s 15 miles or 40 

Or 40 minutes . 

15 BY MR. EGGLETON : 

16 

17 

18 

19 

20 

21 

22 

Q . 

A . 

Well, actually , I have a ques tion about that . 

In t h is GeoAccess report, does it 

account for the time for these individuals to 

drive to these providers? 

Does it provide fo r the time? To the 

extent -- first of all, it be as the crow 

f lies . So , as far as any time to travel that 

23 the standard would be invoked , that would 
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come into play . But the time aspect of it is 

real ly kind of as a default in this 

particular case . It met the standard from a 

mi leage perspective . To apply a second 

s tandard part of it was not necessary . 

Okay . So there is no - -

Is n ot necessary . 

time to drive to the provider information 

in this GeoAccess report . 

In the report right here, i t represents the 

average dis t ance to p rovi der s . 

Okay . And looking down at the bottom left 

section of that page , there ' s a " acc ess 

standard " line. Do you see that in the 

bottom left , down by the box? I can -

I cannot - - yes, I see it . 

You see that? And that says 2 : 15 . Is it 

fair to ass ume that that means two providers 

within 15 miles? 

I ' m not sure what t hat par t i cular standard 

there is , what that represents . 

Okay . No w, in orde r to es t ablish t h e 

distance between all of these individuals and 
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at least two providers , I thi nk you refer r ed 

ear lier to a Zip code matching process? 

Do I understand correc tly that all of 

th e individual me mbe rs ' Zip codes a re in the 

system , and all of t h e i ndividua l providers ' 

Zip codes are in the system , and then the 

so ftw are number-crunches , es sen t i ally, t o 

produce this result? 

That ' s my u n d ers tanding as wel l . 

Okay . So , at some point somewhere , Anthem 

mus t h a ve the Zip code information for each 

of these individual members that ar e insured 

by it righ t n o w; ri gh t? 

Yes . 

And presumably, then , based upon t hat Zip 

cod e information , you could d etermi ne on a 

town - by-town basis how ma n y membe rs are 

insured by Anthem i n Fa rmingt o n, say, or 

Mi lton; fair to say? 

We ar e loo k i ng at the 

MR . DURHAM : Mr . Hearings 

Off i cer , I ' m going to object . I'm g oing to 

23 object at this point . Again , couns el seems to 
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be asking questions about currently . The time 

frame that is focused on here is July of 2013 . 

So I just want to make it clear and make sure 

that Mr . Wilkey understands that counsel is 

asking about the present time , which I think is 

irrelevant . 

MR . EGGLETON : Duly noted . 

8 BY MR . EGGLETON : 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. 

A . 

I ' m asking about a t the time of submission , I 

think . The earlier testimony from Mr . 

Fel dvebel was that Ant hem was asked to rely 

upon its then-current network -- so, before 

the narrow n etwork was put i nto place and the 

number of individuals in all their plans i n 

New Hampshi r e as a basis for their population 

estimates . 

Let me cla r ify that . It was their membership 

within their products tha t was utilized to 

put up against a network that was brand new , 

which they had zero membe rs in . So this wa s 

kind of the largest , you know , population 

t hat you co u ld look at . And agai n, our 

23 standard is at the county level . And that ' s 
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A. 

what we ' re setting up our standard and our 

measurement s of the 90-pe rcent mi nimum 

against . 

Okay . 

So I -- your question to the t owns i s we 

would not be looking at it from a town 

perspective at all . Whe t h er t hey had the 

capability or not is up to them . 

is on the county . 

Our focus 

229 

And I thin k you said ea r lie r, in response to 

a question from Mr . McCaffrey , that the 

materials in the GeoAcc e ss reports , together 

with the provider lists that were submitted, 

const i tuted all of the network adequacy 

filings submi tted by Anthem . Was that 

correct? Did I unders t and that correctly? 

This represents all of the GeoAccess that 

would have been filed relative to the network 

adequacy . 

And were there other filings relating to 

waiting times , fo r ins t ance? 

Were there other f i lings rel at ing t o waiting 

times? 

{INS 13-038-AP} [IN RE: PET . OF MARGARET McCARTHY] {05-14-14 } 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

Q. 

A. 

Q. 

For membe rs to access primary ca r e , as an 

example. 
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One of the things tha t we look at relat ive to 

the Affordabl e Care Act a nd the change from a 

comp l iance perspective , we are really looking 

at applying - - and I t hink we have made that 

clear within our b u l l etin that we issued in 

2013 -- those pieces that are really, you 

know, prospective and that would not be , 

shall we say , contrary or in violation of th e 

gu i dances given it by the Affordable Care 

Act . 

One o f the pieces that is r eally 

cha l lenging, I think for us or for anybody , 

is the fact that yo u ' re real ly talking about 

a pathway -- a proposed Pathway Network at 

that time that has ze r o members . So , as far 

as time to access, you know, I guess , you 

know, we -- we were not looking for that . 

didn ' t feel , on a prospective basis , that 

this was necessarily i n formation of value . 

We 

Okay . Now , if that 's a prospect ive analysi s , 

23 I understand that . The question I guess I 
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would ask is : Did yo u loo k a t al l at access 

standards for Anthem 's current network , its 

t hen - cur r ent network -- in other words, the 

19,034 peop l e listed here in Strafford 

County as -- in the same way that you use d 

that current network as the basis for you r 

population aga ins t which you would determine 

geographic analyses? Did you ask Anthem to 

produce any st udies t hat it had done on 

waitin g times for those individuals at that 

time? 

MR . McCA FFREY : Objection . That 

-- the information being sought h ere is i t ' s 

irrelevant . What happened with respect to 

t he -- you know , wha t review was made of a 

ne twork adequacy fil i ng outside of the ACA , for 

all the reas ons t hat have been discussed at 

g r eat lengt h today , f irst by Mr . Feldvebel and 

now by Mr . Wilkey , the retrospective versus the 

prospective , demonst rates in and of itself the 

i rr eleva nc y of trying to shoehorn in to this 

case the standards that have been made out 

there , you know , and used in other network 
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adequacy reports . 

Now , I know Mr. Eggleton h as 

said in his requests for rulings, he has said 

it in var ious filings with the Depar tment , 

and I know he has said it to the press, that 

it ' s an easy matter to the term he use s is 

to " extrapolate " from this pre-ex i sting , you 

know , network adequacy reviews , that that can 

be don e . But Mr . Egg leton ' s not quali fi ed to 

offer that opinion . That falls -- I can 

t hink of a n y number of expert s who might be , 

but none of them have been presented here 

today as part of this cas e . 

So , you know , this is the time 

when , here , Commiss i oner , when parties have 

to -- they can make allegations . But today 

they have to prove them . And there's just no 

foundatio n her e fo r the question t hat ' s being 

asked and the line of questioning that I know 

Mr . Eggleton wants to pursue , because he ' s 

been saying this throughout the case , since 

at least November 6th when they filed the 

23 petition . We ' re here to consider the 
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adequacy o f what Anthem f i led on -- you k now , 

last summer with regard to the Pathway 

Ne t work that was going to be used on the 

federally facilita t ed Marketplace . Any other 

review that was done, and t he appl i cation of 

New Hampshire law to any of those other 

reviews , again , for a l l t h e reasons that h a ve 

been explained , is irrelevant and should be 

e xcl uded . It ' s a waste o f t ime . 

HEARING OFFICER SEVIGNY : Your 

o b j e ction is sustai ned . 

MR . DURHAM : Mr . Commissioner , 

if I might a l so jus t add . I kno w you ' ve ruled , 

but just to add t o the record . The r e also i s 

no foundatio n in the state ' s network adequacy 

ru l es and the bulletin that we ' re talking about 

for this type of a theory . 

MR. EGGLETON : Then t h at 's all I 

have . Thank you . 

20 CROSS-EXAMINATION 

21 BY MR . DURHAM: 

22 Q . So , Mr . Wi l key , Mr . McCaf f r e y too k yo u 

23 through Exh i bits A and A2 , and then , you 
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know , he took you t hrough three or four 

examples and then confirmed with you that you 

were familiar with all of t he geo reports , 

and you could confirm that there was either 

meets or exceeds the compliance r e q u irement s 

under 270 -- 2701 ; is that right? 

270 1 . 06 . That ' s c o rrect . 

Okay . And I just want to make sure . He 

didn ' t -- I don ' t t hink we specif i cally 

talked about B and B2 , which were the similar 

reports , j u s t la t er in t ime . Did yo u re v iew 

all of those geo reports as well? 

We r eviewed those r eports as wel l . The 

supplemental - - the second report r eally 

is -- it ' s not unusual fo r us to receive from 

a carrier . Networks are kind of e volving 

creatures , so .. . 

But you - - but you ' re fam i liar with eac h of 

the reports in the r e . And can you tell us 

fro m your review , was there comp l e t e 

compliance with 2701 . 06 with regard to those 

geo , the access to provider s? 

23 A . Yes . Any deficiencies that would have been 
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identified were not in Strafford County . 

Okay . And you made reference , in respons e to 

Mr . McCaffrey , that the Department made t he 

recommenda t i on to the federal government f or 

certification . 

Yes . 

Do you recall that? 

And I just want to make s u r e that the 

recommendation that you're referring to is 

the J uly 31st , 2013 recommendation, which is 

the act or Order of the Commissioner that the 

Pet i tion attempts t o c h all enge ; correct? 

Could you rephrase that? To the Petition? 

Sure . 

Our recommendation was made to the federa l 

government on or about July 31st or 

August 1st of last year . 

Of 2013 . 

And that p r ocess carried o v er for j ust about 

a week ' s time to get all the information into 

the federal govern ment . So , when you stat e 

July 31, I want it to be clear that this 

was - - it took us a multi - day process . 

23 Q . Right . And to your understanding , is it that 
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A. 
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Q. 

decision by the Department that ' s at issue 

he r e? 

Yes . 

And you were asked questions about 

236 

decertification . And I just want to ask you, 

that the Department , as the regulator of 

insurance carriers , incl ud i n g An them, does 

have the right , when it deems appropriate , to 

conduct Market Conduct e xams that woul d l ook 

at issues that may come up on an ongoing 

basis for a carrier ' s compl i ance wi th network 

adequacy . 

Yes , we have t h e authority . 

And can you confirm for us that , in fact , 

Anthem provided all of the information and 

documentation that the Depar tment asked fo r 

du r ing this network adequacy review in 

be tween April and July of 20 1 3? 

Yes . 

And with regard to t h e ap p l i cable - 

applicability of Rule 2700 , am I correct that 

t he ne t work - - t h e bas ic r equiremen ts , th e 

23 basic access requirements , if you look 
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technically at the ru le , on l y come in to p l ay 

when an ins urer has at least 1 , 000 members in 

any particular county? 

That ' s cor r ect . 

Okay . And obviou s ly in this situati o n, in 

between April and July of 2013 , there had 

been n o - - Ant h em h ad not sold any excha nge 

products yet , and therefore , they had no 

member s in St raf fo rd Count y ; is t hat correct? 

That ' s accurate . They had no member s within 

t h e produ ct itsel f across t h e e ntire stat e . 

So if you look at that crite ria alone , those 

ne twork adequa cy regul ations or standards 

wouldn ' t have appli ed to An them ; i s that 

co r r ect? 

They would not have applied . 

Okay . Thank you very muc h . 

MR . EGGLETON : Nothin g further . 

MR . McCAFFREY : The witness is 

dismi ssed , u n less th e Commissioner has 

questions . 

HEAR I NG OF F I CER SEVI GNY : Are 

there other witnesses? 
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MR . McCAFFREY : The Department's 

case is submitted , Your Honor . 

HEARING OFFICER SEVIGNY: Thank 

you . What I propose we do at th i s time is take 

about five minutes or so . Go to 2 : 30 and then 

come back , and I ' ll give you t he opportunity 

for closing arguments . 

MR . McCAFFREY : You know , if I 

may, You r Honor -- o r Commissioner . I mean , if 

i t will be of use to you to hea r c l osing 

arguments from the parties, I ' m happy to make a 

closing arg ument . But this is an 

administrative proceeding you've li stened to 

very patiently for the better part of , I guess, 

you know , f ive and a half ho urs or so . And 

you've offered us the opportun ity t o submit 

post-hearing briefs . We ' ve already submitted 

p reliminary r equests for findings and r ulings . 

And I ' m content to r el y on a brief and a -- and 

the opportunity to revis e our findings and 

rulings so they confo rm with t he evidence 

that ' s been presented . But , again , if it 's of 

value to you , we ' re h a ppy to make some closing 
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remarks . But I don ' t feel it ' s necessary for 

the Department . 

HEARING OF FICER SEVIGNY : From 

my perspective , I don ' t ne e d them . I was 

t r y ing to be courteous a nd grant you the 

opportunity , if you so chose . But if you agree 

t hat we don ' t need t h em , I ' l l be h appy to ta ke 

them in writing --

MR . McCAFFREY : I don' t k no w how 

Brother Eggleton and Brother Durham - 

HEARING OFFICER SEVI GNY: 

where I can ruminate on them more carefully and 

we i gh them more ca r efully . 

MR . EGGLETON : I don ' t have a 

problem with that . I think we ' ve taken longer 

than anyone expected today . So , we're happy to 

put our argument into the post-tr i al 

memorandum . 

MR . DURHAM : And on behalf of 

Ant h em , we ' re certain ly prepared to pres en t an 

oral argument . But if the consensus is that we 

shoul d do t hat in wr iting , we ' re f ine with that 

as well . 
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HEARING OF FICER SEVIGNY : That ' s 

great . Then I would -- I ' d expect those in 

some written form wi th the update on the 

MR . McCAFFREY : Yeah , could 

we --

(Court Reporter inte r jects . ) 

HEARING OFF I CER SEV I GNY: - - the 

update on the rulings and find ings . 

MR . McCAFFREY : Will there be 

a - - if I may? Will there be a post-filing -

wi ll there be a post-filing schedul i ng order 

that ' s issued? 

HEARING OFFICER SEVIGNY: Let me 

take , like I said and suggested - -

MR . McCAFFREY : Okay . 

HEARING OF FICER SEVIGNY : -- a 

five -minut e break , and let me make sure whether 

my counsel and I are on the same page . 

MR . McCAFFREY : All right . 

HEAR ING OFFICER SEVIGNY : So , 

five minutes we 'l l come back and we'll finish 

it u p . 

(Bri ef recess taken . ) 
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HEARING OFFICER SEV IGNY : Okay. 

Now it ' s my turn to talk . 

MR . DURHAM : Commissioner , just 

t echnically , if I might say 

HEARING OFFICER SEVIGNY : You 

may say -- technical ly, you may even say two 

things if you l ike . 

MR . DURHAM : Thank you . I 

think , jus t so the record ' s clea r , Anthem res ts 

as well . We are no t go ing to pu t on any 

evidence . We don ' t see any reason to do s o . 

And t hen, just aski ng to 

confirm tha t the -- I understand that the 

hearing ' s going to stay open for briefing and 

fo r some exhibits to be decided , but --

HEARING OFFICER SEVIGNY : 

going to go through that --

MR . DURH AM : -- bu t are we 

c losing the evident i ary portion of it? 

HEARING OFFICER SEVIGNY : 

today? Yes . No , I - -

MR . DURHAM : I mean , I ' m 

I ' m 

For 

23 assuming that all of - - everybody ' s rested . 
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There's no mo re eviden ce . 

more witnesses . 

evidence . 

no. 

HEARING OFFICER SEVIGNY : No 

Right. That 's right . 

MR . DURHAM: Or wr itten 

HEARING OFFICER SEVIGNY : No . 

MS . DO LCI NO: No . 

HEARING OFFICER SEVIGNY : No , 

MR. McCAF FREY : Just briefs. 

HEARING OFFICER SEVIGNY : Right . 

MS . DOLCINO : Ri ght . I mean , I 

think we 're only wait i ng for that print 

screen --

HEARING OFFICER SEVIGNY : Righ t . 

MS . DOLCINO : -- of that one 

computer . 

MR . McCAFFREY : Which we have 

right here . 

MS . DOLCINO : And then we needed 

t he map as well . 

HEARING OFFICER SEVIGNY : Ri ght . 

But nothing new , nothing --
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MR . DURHAM : Thank you . 

HEARING OFFICER SEVIGNY : Does 

that answer your question? 

MR . DURHAM : Yes . Thank you 

very much . 

HEARING OFFICER SEVIGNY : What I 

am going to do for you, t hough , is to list the 

documents tha t you ' re all going to be providing 

to me , per our discussions today, and as well 

as the discussion at t h e preheari n g con f erence . 

Let me go through the list of 

documents . And p l ease , if I have overlooked 

anyth in g , let me know what it i s that I've 

overlooked , or confirm the fact that these 

are the documents that you ' re going to 

s ubmit . 

The first one are supplements 

to fi ndings of fact and ruli n gs of law . 

The second is a description of 

each exhibit that you ' ve submitted that 's 

been marked , so that I know t he source , the 

author of t he exhibit, the reason that it 's 

being int roduced -- in other words , what is 
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the exhib it intended t o prove . Written 

closing statements , you ' ve got the 

opportunity to provide those ; any legal 

arguments as to the exhibits or testimony as 

to any other legal issue relevant to this 

hearing ; written offers of proof as we 

discussed today , and I ' ll go throu gh those . 

Please , again, stop me if I ' m not getting 

them accurately . 

Th e f irst one , that Assura n t 

did not contract with Frisbie in 20 1 3 or 

2014 ; the second , t hat Terry Bennett has no 

privileges at Frisbie Hospital . 

MR. FELGAR : Excuse me . 

HEARING OFFICER SEVIGNY : Yes? 

MR . FELGAR : That ' s not correct . 

He has no - -

HEAR I NG OFFICER SEVIGNY : I' m 

sorry . Sorry . This is not your turn . 

MR . FELGAR : Okay . 

MS . DOLCINO : Is there a need to 

clarify that? 

23 HEARING OFFICER SEVIGNY : Yeah, 
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Jeremy? 

(Atty . Eggleton and Mr . Felgar confer.) 

HEARING OFFICER SEVIGNY : Do you 

have clarification , J eremy , that you ' d like to 

provide us this afternoon? 

MR . EGGLETON : 

t o talk to my client . 

I don ' t . I need 

HEARING OFFICER SEVIGNY : Okay . 

MR . EGGLETON : 

need to talk to Mr . Felgar . 

I' m sorry . 

I a p o l ogize . 

HEARING OFFICER SEVIGNY : 

fine . 

I 

That ' s 

We ' ve marked Exh i bits 1 

through 13 that were submitted by Mrs . 

McCarthy . But there are objections to the se 

exhibits , and they have not been introduced 

as evidence . 

Mr . Egg l eton , I believe you ' re 

going to be making an offer of proof on t h e 

admissibility of these exhibits , especially 

with regard to the i r relevance ? 

MR . EGGLETON : Hrnm - hmm . 

23 HEARING OFFICER SEVIGNY : Next 
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what I would l ike is for all parties to file 

within the next two weeks , or by May 28th , 

unless you don ' t think that ' s sufficient t ime 

to put every t h ing t h a t you need to together . 

I f you don ' t , let me know , and I ' m happy to 

accommodate additional time . I ' m going to 

l eave the h earing open, per you r question, for 

purposes of accepting the information that I ' ve 

j ust talked about . 

Any q u estions so far? 

MR . DURHAM : Mr . Commissioner, I 

d o . I apologize . But I understa n d that t h e 

hearing is being le f t open for the purpose of 

the submission of the items that you ' ve just 

l i sted . But are we all on the same page and 

c orrect tha t it ' s not being left open fo r 

anybody to submit further evidence? 

HEARI NG OFFICER SEVIG NY: No , 

t here ' s no additional evidence . I won ' t accept 

additional evidence . I ' ve got the evidence 

t hat you ' v e s ubmitted , either b y oral te s t imony 

or by exhibit , and t h at ' s the e n d of submi ssion 

of evidence . 
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MR . DURHAM : Okay . Thank you . 

HEARING OFF IC ER SEVIGNY : Al l 

parties agree that that ' s where we ' re at? 

MR . McCAFFREY : I was just going 

to submit , if I may , Commissioner , the NHID 

Exhibit J1 , that last piece which we ' ve been 

able to hav e . 

HEARING OFFI CER SEVIGNY : Okay . 

Now what I'd like to do is to recognize some of 

the fol ks that have been here today and to 

thank you . First , I want to th ank Mrs . 

McCarthy for taking so much time of you r d ay to 

come and be with us . 

MS . McCARTHY : Thank you for the 

opportunity to be heard . I appreciate i t . 

HEARING OFFICER SEVIGNY : I want 

to thank the attorneys that really acted very 

promptly with regard to responding to some very 

tight deadl i nes that we had in place . I 

appreciate tha t this was a t times a bi t 

difficult because of some of the tight 

deadlines . And I want to thank you all for 

23 your efforts at doing this . 

{INS 13-038-AP} [IN RE: PET . OF MARGARET McCARTHY] {05-14 - 14} 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

1 2 

13 

14 

15 

1 6 

17 

18 

1 9 

20 

21 

22 

248 

Thank those that are attend ing 

the hearing for your courtesy and respect . 

Believe it or not , I don ' t think I heard a 

single ce l l phone . If somebody else did , you 

have better hearing than I do . 

Thanks to the press for being 

here and smiling almost the e ntire time . 

Thanks to Susan and the 

recorder that did the taping fo r us , as well 

as Sarah and Debbie and all of my staff , 

fra nkly , Chiara , for helping out with all of 

the paperwork and the scheduling and the 

o r ganiza tion that had to happen with rega r d 

to this particular hearing . 

If I mis sed anybody , I 

apologize . It ' s not i ntentional . 

Does anyone have anything to 

say before we close fo r the da y? 

MR . McCAFFREY : All set , 

Commissioner . 

MR. EGGLETON : Tha nk you , 

Commissioner . 

23 MR . DURHAM : Thank you . 
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HEARI NG OFFICER SEV IGN Y: Tha nks 

everybody . 

(Whereupon the hearing was adjourned at 

2 : 40p . m .} 
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C E R T I F I C A T E 

I , Susan J . Robidas, a Licensed 

Shorthand Court Reporter and Notary Public 

o£ the State of New Hampshire , d o hereb y 

certify that the foregoing is a true and 

accurate transcript of my stenographic 

notes of the se proceedings , taken at the 

place and on the date hereinbefore set 

f orth , t o the best of my skil l and ability 

under the conditions present at the time . 

I further ce r tify that I am neither 

attorney or counsel for , nor r elated to or 

employed by any of the parties t o the 

action ; and further , that I am not a 

relative o r employee of any att orney o r 

counsel employed i n this ca se , nor a m I 

financially interested in this action . 

rthand Court Reporter 
Registered Profess ional Reporter 

N . H. LCR No . 44 ( RSA 310 -A : 17 3 ) 
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