State of New Hampshire
V.

Eduardo Arias, Kerri Arias, Mortgage Electronic Registration Systems, Inc. and
Merrimack Valley Federal Credit Union

Docket No.: 26080-11ED

REPORT OF THE BOARD

This matter arises as a result of an RSA 498-A:5 acquisition of property rights taken
pursuant to authority conferred on the “Condemnor” by various statutes, including RSA 230:45.
A Declaration of Taking (“Declaration”) was filed with the board on November 30, 2011,
describing the property rights taken as eight hundredths (0.08) of an acre of land along with
limitation of access along the line of the taking on property located at 45 South Shore Road in
Salem, New Hampshire (the “Property”). See Exhibit A to the Declaration.

RSA 498-A:25 authorizes the board to hear evidence relative to an eminent domain
condemnation and determine just compensation for the taking. In this process, the Condemnor
has the burden of proving by a preponderance of the evidence the amount offered will justly

compensate the “Condemnees.” See Tax 210.12 and cases cited therein.

The board held the just compensation hearing in the Londonderry Town Hall,
Londonderry, New Hampshire on June 18, 2013. A view of the Property and the area of the

taking was taken subsequent to the hearing. The Condemnor was represented by Brian W.
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Buonamano, Esq. of the State of New Hampshire Department of Justice. There was no
appearance by any of the Condemnees.

The hearing was digitally recorded by the board pursuant to RSA 498-A:20. Any
requests for transcripts should be ordered directly through the clerk of the board. Parties should
expect at least four (4) weeks for completion of a requested transcript.

Board’s Rulings

The board finds the evidence submitted supports a just compensation award of $11,200.

The Condemnor relied upon an appraisal prepared by Stephen Bernard, a certified
general appraiser (the “Bernard Appraisal,” Condemnor Exhibit No. 2) and Mr. Bernard’s
testimony at the hearing. The Bernard Appraisal estimated the value of the Property before and
after the taking, based on a sales comparison approach, to be $300,000 and thus determined no
measurable change in the market value of the Property occurred as a result of the taking. A “pro
rata” analysis was employed to calculate total damages in the amount of $11,200, rounded, based
on the following analysis: the value of the land, as determined in the Bernard Appraisal, was
$3.21 per square foot; this value was multiplied by the fee acquisition area of 0.08 acres (3,485
square feet) to arrive at a value of $11,186.85 ($11,200 rounded).

The Property consists of a 1.11 acre site improved with a single-family residence. The
Bernard Appraisal determined the highest and best use of the Property before and after the taking
is single family residential use. (Bernard Appraisal, p. 30.)

Based on the evidence, the board finds the Condemnor satisfied its burden of proving the

damages resulting from the taking were no more than the $11,200 estimated in the Bernard
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Appraisal. The board therefore makes this the just compensation award for the reasons stated
briefly below.

The Bernard Appraisal uses accepted appraisal methodology and relied upon valid
comparable sales to conclude there was no difference in the market value of the Property as a
result of the taking. The board was persuaded of this fact by the Bernard Appraisal which was
entirely credible and well supported. As noted above, although Mr. Bernard found no
measurable change in value as a result of the taking, he did perform a “pro rata” calculation of
$11,200 that is favorable to the Condemnees. The facts presented indicate that the taking did not
have a material impact on the utility and highest and best use of the Property and hence its before
and after estimated market value of $300,000.

No Condemnees were present to offer any evidence at the hearing. In the absence of any
conflicting evidence, the board finds the $11,200 estimate in the Bernard Appraisal to be the
best, indeed the only, evidence on which to base a just compensation award.

Consequently, the board finds the just compensation for the taking is $11,200.

If either party seeks to appeal the amount of damages awarded by the board, a petition
must be filed in the Rockingham County Superior Court to have the damages reassessed. This
petition must be filed within twenty (20) days from the clerk's date below. See RSA 498-A:27.

If the board’s award exceeds the damage deposit, and if neither party appeals this
determination, the Condemnor shall add interest to the excess award. The interest rate is
established under RSA 336:1. Interest shall be paid from the taking date to the payment date.
See RSA 524:1-b; Tax 210.11.

If neither party appeals the board's award, the board shall award costs to the prevailing

party. RSA 498-A:26-a; see also RSA 71-B:9; Tax 210.13 and 201.39. In this case, the
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Condemnees are the prevailing parties for the sole reason that the board’s award exceeds the

Condemnor’s offer of damages ($11,000 deposit) by $200. See Fortin v. Manchester Housing

Authority, 133 N.H. 154, 156-57 (1990).

If the other party objects to the request for costs, an objection shall be filed within ten
(10) days of the motion.

A list of recoverable costs can be found in Superior Court Rule 87. Expert fees are
limited to reasonable fees incurred for attending the hearing. No fees are recoverable for
preparing to testify or for preparing an appraisal. See Fortin, supra, 133 N.H. at 158.

SO ORDERED.

BOARD OF TAX AND LAND APPEALS

Michele E. LeBrun, Member

Albert F. Shamash, Member
Certification

I hereby certify a copy of the foregoing Report has been mailed, this date, postage
prepaid to: Brian W. Buonamano, Esq., State of New Hampshire, Department of Justice, 33
Capitol Street, Concord, NH 03301, counsel for the State of New Hampshire; Eduardo and Kerri
Arias, 21 Hampshire Road, Apt. 313, Methuen, MA 01844, Condemnees; Mortgage Electronic
Registration Systems, Inc., Bill Beckmann, President, 1818 Library Street, Suite 300, Reston,
VA 20190 and Merrimack Valley Federal Credit Union, Lisa Lewis, Collections Manager, P.O.
Box 909, North Andover, MA 01845, Mortgagees; and a courtesy copy to: Allison Sturis,
GreenTree, 1400 Turbine Drive, Rapid City, S. Dakota 57703.

Dated: 8/2/13

Anne M. Stelmach, Clerk



