
 
 
 
 
 
 
 
 
 

 
Sharon Worster  

 
v. 
 

Town of New Durham 
 

Docket No.:  23328-07LC 
 

DECISION 
 

 The “Taxpayer” appeals, pursuant to RSA 79-A:10, the “Town’s” 2007 land use change 

tax (“LUCT”) of $2,000 on a 0.63 acre lot at 4 Cedergren Road West (the “Property”) based on a 

$20,000 full value assessment.   

 The Taxpayer has the burden of showing, by a preponderance of the evidence, the 

Town’s LUCT assessment was erroneous or excessive.  See Tax 205.06.  For the reasons stated 

below, we find the Taxpayer did not carry her burden and therefore, the appeal for abatement is 

denied. 

 The Taxpayer argued the LUCT was erroneous or excessive because: 

(1)  the Property was part of a larger tract which was enrolled in current use in 1989 by the prior 

owners (Edmond G. and Fukiko A. Merrill) and was incorrectly identified on the list filed by the 

Town with the Strafford County Registry of Deeds (the “Registry”) as Tax Map 19, Lot 1, when 

in fact, the parcel was actually Map 19, Lot 5; 



(2)  RSA 477:3-a requires that any instrument that affects title to real estate shall not be effective 

until it is recorded;  

(3)  because the lot was incorrectly referenced in the current use recording at the Registry, a title 

search performed by the Taxpayer did not reveal the portion being purchased was encumbered 

with a current use contingent lien; and 

(4) no LUCT should be collected by the Town. 

 While at the beginning of the hearing the Taxpayer did present arguments relative to the 

$20,000 LUCT assessment, her attorney who filed an appearance at the hearing, Phillip J. Stiles, 

Esq., stated the sole issue was the error in the recorded document (and whether it precluded any 

LUCT) and not the amount of the assessment. 

 The Town acknowledged a typographical error had incorrectly identified the parcel being 

enrolled in 1989 by the Merrills as Map 19, Lot 1 (rather than Lot 5).  Because this was an issue 

that had never been addressed, the Town was hopeful the board would resolve it based on the 

facts and applicable law.  On March 8, 2008, the Town had submitted to the board a packet of 

documents including several assessment-record cards and current use records related to the 

Property (“Town Submission”).  At the hearing, the Town also presented detailed testimony as to 

why it believes the sale price of $20,000 was a reasonable basis for assessing the LUCT.   

Board’s Rulings 

 For the following reasons, the board finds the Taxpayer is liable for the $2,000 LUCT.   

 This appeal involves the interpretation and application of several statutes, as well as 

considerations of fairness to the Taxpayer and the Town based on facts that are somewhat unique 

but not in dispute.  In LUCT appeals, as in other tax abatement appeals, the board is authorized 

to make “such order[s] thereon as justice requires.”  Cf. RSA 79-A:9, II and RSA 76:16-a.  



While the Taxpayer makes a plausible technical argument for why she should not be liable for 

the LUCT, the board finds considerations of fairness and justice do not weigh in her favor.  If her 

argument were sustained, the outcome would be an unjustifiable evasion of the tax due when 

land is removed from current use simply because of an inadvertent typographical error that was 

not discovered by the Town until many years later when it was identified by the Taxpayer.  With 

this overview, the board will proceed to discuss the relevant statutes and facts involved in this 

appeal. 

  RSA 79-A:5, VI requires that the assessing officials, upon approval of a current use 

application, “shall file a notice of contingent lien with the register of deeds in the appropriate 

county within 14 days of said classification” and RSA 79-A:5, VII states in part:  “[t]he notice of 

contingent lien shall constitute notice to all interested parties that a lien on the parcel shall be 

created if and when the land is subsequently disqualified from current use assessment, as 

provided in RSA 79-A:7, II(e) and RSA 80:85.”1   

 RSA 79-A:7 requires that a lot be assessed a LUCT when open space land “is changed to 

a use which does not qualify for current use assessment.”  RSA 79-A:7, IV(c) further states:  

“[f]or the purposes of this section land use shall be considered changed and the land use change 

tax shall become payable when: …  (c)  [b]y reason of size, the site no longer conforms to 

criteria established by the board [current use board] under RSA 79-A:4, I.”   

                         
1 The present language of RSA 79-A:5, VII was the result of a 1991 amendment.  Prior to 1991, and at the time of 
the current use application and the filing of the notice at the registry of deeds in 1989, the term “contingent lien” was 
not part of the statute.  The pertinent portion of the prior version of RSA 79-A:5, VI (1989 Supp.) stated:  “[t]he 
assessing official shall file with the register of deeds in the appropriate county, on or before August 1 in each year, a 
list of all parcels of land classified under the provisions of this chapter….  The list filed pursuant to this paragraph 
shall be on a form approved by the board and provided by the commissioner, shall contain the name of each owner, 
the date of classification and a short description of each parcel of real estate together with such other information as 
the board may prescribe;….” It is this list, part of the Town Submission in this appeal, that the parties agree contains 
the incorrect lot reference and which the Taxpayer argues bars the assessment of the LUCT. 



The Taxpayer (in Taxpayer Exhibit No. 1) relies on RSA 477:3-a, which provides:   
 
Every deed or other conveyance of real estate and every court order or other instrument 
which affects title to any interest in real estate, except probate records and tax liens which 
are by law exempt from recording, shall be recorded at length in the registry of deeds for 
the county or counties in which the real estate lies and such deed, conveyance, court 
order or instrument shall not be effective as against bona fide purchasers for value until 
so recorded.   
 

This reliance is misplaced.  The Taxpayer has cited no case law applying this statute against a 

municipality filing a notice of contingent lien pursuant to RSA 79-A:5, VI and VII that contains 

an inadvertent typographical error.  Even if, for the sake of argument, all of the other elements of 

RSA 477:3-a could be satisfied, the board finds the Taxpayer is not a ‘bona fide purchaser for 

value’ because she did not purchase the Property “without notice” of the fact the land was in 

current use and therefore subject to a LUCT assessment.  See, e.g., Hawthorne Trust v. Maine 

Savings Bank, 136 N.H. 533, 537 (1992): “A bona fide purchaser for value is one who acquires 

title to property for value, in good faith, and without notice of competing claims or interests in 

the property.  (Citation omitted.)  Such competing claims may include equitable interests.” 

(Emphasis added.) 

 While the legal issue (discussed further below) is somewhat novel, the facts are generally 

undisputed and can be summarized here.  The Taxpayer owns Map 34, Lot 22, a small lot with a 

cottage on Merrymeeting Lake that her father had purchased in 1965.  The Taxpayer had tried to 

acquire some additional land (to enlarge the waterfront lot) from Map 19, Lot 5 when it was 

owned by the Merrills, but they were unwilling to sell a portion of Lot 5 at that time.  On 

December 8, 2005, G.G.E. Land Associates, LLC (“GGE”) acquired Map 19, Lot 5 from the 

Merrills and subsequently, through a boundary line adjustment plan (see Municipality Exhibit 

No.  A), created a number of small lots that could be annexed to the adjoining Merrymeeting 

Lake lots including the Taxpayer’s Lot 22.  On February 5, 2007, the Taxpayer acquired for 



$20,000 the additional area of 27,734 square feet, encumbered by Cedergren Road West and 

power line right-of-ways, from GGE (the “Acquired Parcel”).    

 In 1989 the Merrills applied for and were granted a current use assessment on three 

parcels, totaling approximately 208 acres identified on the current use application as Map 19,  

Lot 5, Map 20, Lot 1 and Map 34, Lot 17.  On July 24, 1989, the Town submitted to the Registry 

a list of the new properties on which current use had been granted for the first time in 1989.  The 

list included the Merrill’s parcels identified as Tax Map 19, Lot 1, Tax Map 20, Lot 1 and  

Tax Map 34, Lot 17.  Regardless of the incorrect identification, Map 19, Lot 5 was assessed in 

current use during the Merrill’s ownership and subsequently, after GGE’s purchase in December, 

2005, to GGE.  Map 19, Lot 1, which inadvertently was recorded as being in current use, is 

owned by Robert and Alta Lord and was never assessed in current use.   

 Thus, the pivotal issue in this case is whether, due to the typographical error describing 

the parcel in current use as Lot 1 rather than Lot 5, the Taxpayer is liable for the $2,000 LUCT.  

The Taxpayer testified she worked for a title company and, before acquiring the Property from 

GGE, had a title search done which revealed no current use lien relative to Map 19, Lot 5.  She 

also responded to board questions that she had not been made aware, either by any written or 

verbal communications with the Merrills or GGE, that the Acquired Parcel was in current use.  

Consequently, she argued she had no actual or constructive notice of the contingent current use 

lien and thus should not be liable for the LUCT. 

 The issue of whether an inadvertent typographical error in the list recorded by the Town 

in 1989 of properties in current use should invalidate a taxpayer’s obligation to pay the LUCT is 

one of first impression for the board.  The board is unaware of any New Hampshire case law 

precisely on point, but has reviewed the two cases included in Taxpayer Exhibit No. 1: Chagnon 



Lumber Co., Inc. v. Stone Mill Construction Corp., 124 N.H. 820 (1984); and Thomas v. Finger, 

144 N.H. 500 (1999).  These cases involve mechanic’s (labor and materials) lien claims and the 

issue of whether attachments were effective against the new property owner (pursuant to  

RSA 511-A:5 and RSA 447:2).  They are also distinguishable because, unlike here, the property 

owner in each case was found by the trier of fact to be a bona fide purchaser for value who 

purchased the property without notice of the claim and in good faith.  Cf. Finger, 144 N.H. at 

503, where the court stated: in addition to recorded liens at the time of closing, “notice may also 

arise from the totality of circumstances that would place a reasonable buyer on notice that further 

inquiry should be made to ensure that no cloud on the title exists.  (Citations omitted.)” 

 To help resolve this issue, and during its deliberations,2 the board obtained from the 

Registry copies of the Taxpayer’s deed from GGE (Book 3490, Page 359, recorded February 5, 

2007) and the deed from Merrill to GGE (Book 3304, Page 704, recorded December 8, 2005).  

(These recorded deeds are attached as Exhibit A.)  The February 5, 2007 deed from GGE to the 

Taxpayer contains no reference the Acquired Parcel is subject to current use, but the December 

8, 2005 deed from the Merrills to GGE has a clear reference that Map 19, Lot 5 is subject to 

current use assessment.  Page 705 identifies that a portion of Tract 1 is Map 19, Lot 5 and  

Page 706 of the deed clearly states the Property is subject to current use taxation.  Consequently, 

the board finds the Taxpayer through normal title research should have received notice that the 

parcel she was acquiring was assessed in current use and would be subject to a LUCT.   

Despite the Town’s list of current use property (recorded at the Registry almost 20 years 

ago) having an incorrect lot reference, a brief search of the chain of title, which any title 

company would customarily make, reveals Lot 5 is subject to current use assessment and that a 

                         
2 The board’s general authority in RSA 71-B:5, I in part states: “[i]n determining matters before it, the board may 
institute its own investigation, or hold hearings, or take such other action as it shall deem necessary.” (Emphasis 
added.) 



bona fide purchaser would have notice that any action disqualifying any portion of Lot 5 would 

cause a LUCT to be assessed at that time.                      

 For all of these reasons, the board finds the typographical error emphasized by the 

Taxpayer is not fatal to the Town’s position because alternate public notice of the impending 

current use contingent lien (prescribed in RSA 79-A:5, VII) existed in the recorded deed from 

Merrill to GGE.  In brief, the LUCT was properly assessed against the Property by the Town and 

the appeal is therefore denied.   

 The board further notes that, while the Taxpayer’s attorney near the close of the hearing 

appeared to limit the issue before the board to the notice of the current use lien, the board would 

have found that $20,000 assessment is reasonable based on the various analyses and testimony 

presented by Mr. Estey for the Town had it been asked to decide this issue.  Last, Mr. Estey 

raised a question as to whether the Taxpayer’s neighbors had been equitably treated who also 

had acquired rear lots to annex to their Merrymeeting Lake lots, paid the corresponding LUCTs 

but had filed no abatements.  Given the board’s conclusion in this case of the clear current use 

liability noted in the Merrill to GGE deed, the board finds that concern is moot and need not be 

addressed further by the board. 

 A motion for rehearing, reconsideration or clarification (collectively “rehearing motion”) 

of this decision must be filed within thirty (30) days of the clerk’s date below, not the date this 

decision is received.  RSA 541:3; Tax 201.37.  The rehearing motion must state with specificity 

all of the reasons supporting the request.  RSA 541:4; Tax 201.37(b).  A rehearing motion is 

granted only if the moving party establishes:  1) the decision needs clarification; or 2) based on 

the evidence and arguments submitted to the board, the board’s decision was erroneous in fact or 

in law.  Thus, new evidence and new arguments are only allowed in very limited circumstances 



as stated in board rule Tax 201.37(f).  Filing a rehearing motion is a prerequisite for appealing to 

the supreme court, and the grounds on appeal are limited to those stated in the rehearing motion.  

RSA 541:6.  Generally, if the board denies the rehearing motion, an appeal to the supreme court 

must be filed within thirty (30) days of the date on the board’s denial.  

       SO ORDERED. 
 
       BOARD OF TAX AND LAND APPEALS 
 
 
       __________________________________ 
       Paul B. Franklin, Chairman 
 
             
       __________________________________ 
       Douglas S. Ricard, Member 
 
 
       __________________________________                             
       Albert F. Shamash, Esq., Member 
 

Certification 
 
 I hereby certify a copy of the foregoing Decision has this date been mailed, postage 
prepaid, to: Phillip J. Stiles, Esq., PO Box 790, Alton, NH 02809, counsel for the Taxpayer; 
Chairman, Board of Selectmen, Town of New Durham, PO Box 207, New Durham, NH 03855; 
and Current Use Board, c/o Department of Revenue Administration, Post Office Box 457, 
Concord, NH 03302, Interested Party. 
 
 
Date: May 27, 2008     __________________________________ 
       Anne M. Stelmach, Clerk 
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EXHIBIT A 

FIVE PAGES FROM THE STRAFFORD COUNTY REGISTRY OF DEEDS 
 
 
 
 

 
 
 
 
 



 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



 
 
 
 
 
 
 
 
  



 
 
 
  
 


