Meta P. Barton

Town of Carroll
Docket No.: 15982-95PT

DECISION

The "Taxpayer" appeals, pursuant to RSA 76:16-a, the "Town's" 1995
assessment of $141,600 (building $103,600; amenities $38,000) on a condominium
unit in the Forest Cottages at Bretton Woods (the Property). The Taxpayer
requested leave to not attend the hearing pursuant to board rule TAX 202.06(d)
and, therefore, this decision is based in part on evidence and arguments
submitted by the Taxpayer. The Municipality did not appear but consistent
with board rule TAX 202.06 (h), the Municipality was not defaulted. This
decision is based on the evidence presented to the board. For the reasons
stated below, the appeal for abatement is granted.

The Taxpayer has the burden of showing the assessment was
disproportionately high or were unlawful, resulting in the Taxpayer paying a
disproportionate share of taxes. See RSA 76:16-a; TAX 203.09(a); Appeal of

City of Nashua, 138 N.H. 261, 265 (1994). To establish disproportionality,

the Taxpayer must show that the Property's assessments were higher than the



general level of assessment in the municipality. Id. The Taxpayer carried
this burden.

The Taxpayer argued the assessment was excessive because:
(1) the property sold for $100,000 in April, 1996;

(2) the assessment was based on the sale of one property to two couples;
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(3) the sales used by the Town were not truly comparable to the Property due
to dissimilarities such as having electric versus oil heat and being
unfurnished versus furnished;
(4) the Property was actively marketed at some price above $100,000 during a
five year period and no offers were received;
(5) the Property was offered at auction with a minimum bid of $100,000 and
there were no bids tended;
(6) the only offers to purchase the Property prior to its actual sale were for
$85,000 and $95,000; and
(7) the Property has been further devalued by the new timeshare development
that is being constructed directly across the street.

The Town argued the assessment was proper because:
(1) the comparable sales justify the assessed value on the Property as the
selling prices are close to the assessed values after the equalization ratio
is applied to them;
(2) the Property does have a view as evidenced by the sales brochure despite
the Taxpayer's comments to the contrary; and
(3) the sales prices of the comparable sales, to the best of the Town's

knowledge, did not include personal property.



Board's Rulings

Based on the evidence, the board finds the proper assessment to be
$115,000 based on a market value finding of $100,000 ($100,000 x 1.15 =
$115,000). In making a decision on value, the board looks at the Property's
value as a whole (i.e., as land and buildings together) because this is how
the market views value. Moreover, the supreme court has held the board must
consider a taxpayer's entire estate to determine if an abatement is warranted.

See Appeal of Town of Sunapee, 126 N.H. 214, 217 (1985). However, the

existing assessment process allocates the total value between amenities
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and building value. (The board has not allocated the value between amenities
and building, and the Town shall make this allocation in accordance with its
assessing practices.)

For a period of approximately five years prior to selling the Property
in 1996, the Taxpayer actively marketed the Property in a variety of ways with
an asking price at or above $100,000. The Taxpayer indicated that no offers
were received above $100,000. In February 1995, a bid of $85,000 was turned
down by the Taxpayer. In September 1995, an auction of the Property was held
by the Taxpayer with a minimum bid requirement of $100,000. The auction failed
to produce the minimum bid. In November 1995, the Taxpayer rejected an offer
of $95,000 for the Property that included all furnishings. Subsequently, an
offer was made and accepted of $100,000 and the Property was transferred
during April 1996. Neither the Taxpayer nor the Town indicated that the

transaction was anything but arm's-length. While this is some evidence of the



Property's market value, it 1s not necessarily conclusive evidence. See

Appeal of Town of Peterborough, 120 N.H. 325, 329 (1980). However, where it

is demonstrated that the sale was an arm's-length market sale, the sales price

is one of the "best indicators of the property's value." Appeal of Lakeshore

Estates, 130 N.H. 504, 508 (1988).

In addition to the selling price, the board finds there is other
evidence that the Property was overassessed. Some of the factors that
adversely affected the market value of the Property were: 1) the Property had
electric heat where most units in the Forrest Cottage development had oil or
gas; 2) the Town's comparables included the value of the furnishings in the
selling prices; 3) the Property is located farther from the ski slope or
access to the ski slope than most properties in the development; 4) the
clearing of land across the street from the Property for the proposed
construction of quarter-share living units; and 5) some of the comparables may

have had a sports club membership included in the selling price.
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The board noted some inconsistencies in the assessment of the amenity
value for the comparable sales utilized by the Town. All the comparable sales
with an amenity value of $35,000 or $40,000 had some notation such as "VGV" or
"OSS" to explain the variation. The properties with the lowest
amenity value of $30,000 had no notation as this was presumably the lowest or
base amenity value. However, the Property had an amenity value of $35,000 with
no explanation or comment.

The board reviewed the sales provided by the Town and noted that none of

the sales occurred prior to the April 1, 1995 time frame being considered. The



board can only assume that there was not sufficient market data available for
sales that took place during 1994 or during the first quarter of 1995.

If the taxes have been paid, the amount paid on the value in excess of
$115,000 shall be refunded with interest at six percent per annum from date
paid to refund date. RSA 76:17-a. Pursuant to RSA 76:17-c II, and board rule
TAX 203.05, unless the Town has undergone a general reassessment, the Town
shall also refund any overpayment for 1996. Until the Town undergoes a
general reassessment, the Town shall use the ordered assessment for subsequent
years with good-faith adjustments under RSA 75:8. RSA 76:17-c I.

A motion for rehearing, reconsideration or clarification (collectively
"rehearing motion") of this decision must be filed within thirty (30) days of

the clerk's date below, not the date this decision is received. RSA 541:3;

TAX 201.37. The rehearing motion must state with specificity all of the
reasons supporting the request. RSA 541:4; TAX 201.37(b). A rehearing motion
is granted only if the moving party establishes: 1) the decision needs
clarification; or 2) based on the evidence and arguments submitted to the
board, the board's decision was erroneous in fact or in law. Thus, new
evidence and new arguments are only allowed in very limited circumstances as
stated in board rule TAX 201.37(e). Filing a rehearing motion is a
prerequisite for appealing to the supreme court, and the grounds on appeal are

limited to those stated in the rehearing motion. RSA 541:6. Generally, if
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the board denies the rehearing motion, an appeal to the supreme court must be

filed within thirty (30) days of the date on the board's denial.

SO ORDERED.
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